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PREFACE. 



The subject of this treatise is the Law of Domicil. The book 
differs from most works on domicil in its scope, in the point 
of view from which its subject is treated, and in form. Some 
prefetory explanation therefore as regards each of these points 
may not be out of place. 

Under the law of England a person's rights, and the legal 
effect of his acts are, in some cases, determined by reference to 
the law of the country where he has his home, or, in legal 
language, his domicil, which country is not necessarily the 
country where he is actually residing, or of which he is a citizen. 
This treatise, therefore, deals with three topics — the nature of 
domicil, the ascertainment of domicil (or the rules of evidence 
by which to determine whether a man is domiciled in one 
country rather than in another), and the legal effects of domiciL 
Thus it includes more than would be naturally contained in a 
mere essay on the nature of domicil, and covers about two-thirds 
of the subjects included in Story's Conflict of Laws or West- 
lake's Private iTUemational Law. 

The law of domicil is often looked at as a branch of the 
subject called by an unfortunate misnomer Private International 
Law. In this treatise, however, it is considered solely as a part 
of the law of England. No attempt is made to determine 
whether the rules which make up the law of domicil, as 
administered by English Courts, are or are not the same as 
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V PREFACE, 

the rules administered by foreign tribunals, and forming, there- 
fore, part' of various foreign legal systems. The treatment here 
adopted has two advantages. It is, in the first place, convenient 
for English practitioners, who are in general only concerned to 
determine what on a given point is the law of England. In the 
second place, it is correct in point of theory, for it rests on the 
broad distinction between rules which are strictly laws, as being 
part of the municipal law of one particular country (our own), 
and rules prevailing in other countries, which are not laws to us 
at all, since they do not rest on the authority of our own State ; 
and it completely avoids the errors which have arisen from con- 
fusing the rules of so-called Private International Law, which 
are in strictness " laws " but are not " international," with the 
principles of international law properly so called, which are 
"international" since they regulate the conduct of nations 
towards each other, but are not in the strict sense of the term 
" laws." The fact that the law of domicil is here treated as a 
branch of English law should be noted. Foreign authorities, 
such as Story, Savigny, FoeUx, &c., and the judgments of 
foreign tribunals, are indeed cited; but this is done simply 
because, in this department of law, the decisions of our courts, 
or, in other words, the law of England, will be found, in fact, 
to be influenced by the theories of eminent jurists, as also by 
the practice of foreign courts. 

This treatise has further some peculiarities of form. The law 
of domicil is therein reduced into a series of definite rules, 
which being based on statutory enactments, decided cases, 
or inferences drawn from authoritative dicta or admitted 
principles, constitute, in so far as my work has been successfully 
performed, a code of what may be termed the English law of 
domiciL These rules form the backbone of the whole treatise. 
They are first stated apart from any comment, and then, in the 
body of the work, each of them is repeated and made the subject 



PREFACE. V 

of separate comment or explanation. The object of such explana- 
tory comment is to elucidate the meaning of any rule requiring 
explanation, to state the grounds on which it rests, to call 
attention to the doubts which in some cases may fairly be 
entertained as to its correctness, and to raise, and if possible 
solve, doubtful questions which a rule sometimes suggests. 
Such a course of critical examination leads at times to the 
negative result that on particular points the law is so unsettled 
that no rule can be stated which ought to be considered as 
more than a conjectural inference from established principles; 
and I have, therefore, when a rule seemed doubtful, indi- 
cated the uncertainty by a printed query. I have, in 
short, applied to the law of domicil the method of stating 
the law which nine years ago I employed in my Treatise 
on Parties to an Action. The approval which, as I have 
reason to believe, my attempt to digest the law of parties to 
actions into a series of rules has received from competent judges, 
as well as the appearance since 1870 of numerous works based on 
the principle that a mass of law can best be exhibited in the 
form of systematic rules, has strengthened my conviction that 
the method I then adopted is sound, and has encouraged the hope 
that I may, by applying the same method to the law of domicil, 
at once codify and explain a branch of English law which 
specially needs systematic treatment. How far my attempt is 
successful must be left to the judgment of my readers. I may 
at least venture to assert that I have in no instance laid down 
any rule without careful consideration, and that whilst I have 
myself consulted the authorities for every important statement 
throughout this treatise, I have studied every recent work likely 
to throw light on my subject, except Mr. Foote's Private Inter- 
national Jwrisprudence, which did not come into my hands 
till my book was fully prepared for the printer. 

Of the debt I owe to Savigny, Story, Phillimore and West- 
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lake, I say the less because my obligations are patent on the 
face of my work. The frequent references to the writings of 
these and of other authors may, while they testify to the extent of 
my obligations, serve as a guide to the sources best worth con- 
sulting on each point dealt with in this treatise. It is at once 
a duty and a pleasure to express my sense of the invalu- 
able aid which throughout the composition of this work I 
have received from the corrections, criticisms, and suggestions 
of the legal friends who have taken an interest in its progress. 

A. V. DICEY. 

TncPLE, JwMy 1879. 
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LAW OF DOMICIL. 



INTERPRETATION OF TERMS. 

In the following rules and exceptions the following 
terms have the following meanings : 

(1) **Domicil" means the place or country which 
is considered by law to be a person's permanent 
home. 

« 

(2) " Coimtry " means the whole of a territory 
subject to one system of law. 

(3) " Foreign " means not English. 

(4) "Foreign country" means any country ex- 
cept England. 

(5) "United Kingdom" means the United King- 
dom of England, Scotland, and Ireland. 

(6) "British dominions" means all countries 
governed by the British Crown, including the 
United Kingdom. 

(7) " Independent person " means a person who, 
as regards his domicil, is not legally dependent, or 
liable to be legally dependent, upon the will of 
another person. 

B 



INTERPRETATION OF TERMS, 

8. "Dependent person" means a person who, 
as regards his domicil, is legally dependent, or 
liable to be legally dependent, upon the will of 
another person, and includes 

(i) an infant ; 

(ii) a married woman. 

(9) ^^Lex domicilii^ or law of a person's domicil," 
means the law of the coimtry where a person is 
domiciled. 

(10) *'Lex situs'' means the lav of the country 
where a thing is situated, 

(11) "An immoveable" means a thing which 
cannot be moved, and includes a chattel real 

(12) "A moveable" means a thing which is not 
an immoveable, and includes both a thing which can 
be moved and a thing which is the object of a 
claim, or in other words, a chose in action. 
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PART L 

NATURE, ACQUISITION, AND CHANGE 

OF DOMICIL. 



I. DoMiciL OF Natural Persons. 

(i.) NATURE OF DOMICIL. 

Rule 1. — The domicil of any person is, in 
general, the place or country which is in fact his 
permanent home, but is in some cases the place or 
country which, whether it be in fact his home or 
not, is determined to be his home by a rule of law. 

Rule 2. — No person can at any time be without 
a domicil. 

Rule 3. — Subject to the exception hereinafter 
mentioned, no person can have at the same time 
more than one domicil (?) 

Exceptio7L — A person within the operation of 24 & 25 Vict, 
c 121, may possibly have one domicil for the purpose of 
testate or intestate succession, and another domicil for all 
other purposes. 

Rule 4. — A. domicil once acquired is retained 
until it is changed 

b2 
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(1) in the case of an independent person, by 

his own act ; 

(2) in the case of a dependent person, by 

the act of some one on whom he is 
dependent. 



(ii.) ACQUISITION AND CHANGE OP DOMICIL. 

A. — Domicil of Independent Persofis. 

Rule 5. — Every independent person has at any 
given moment either 

(1) the domicil received by him at (or as 

from) his birth (which domicil is here- 
inafter called the domicil of origin), or, 

(2) a domicil (not being the same as his 

domicil of origin) acquired by him 
while independent by his own act 
(which domicil is hereinafter called a 
domicil of choice). 



Domicil of Origin. 

Rule 6. — Every person receives at (or as from) 
birth a domicil of origin. 

(l) In the cage of a legitimate infant born 
during his father s lifetime, the domicil 
of origin of the infant is the domicil of 
the father at the time of the infant's 
birth. 
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(2) In the case of an illegitimate or posthu- 

mous infant, the domicil of origin is the 
domicil of his mother at the time of 
his birth. 

(3) In the case of a foundling, the domicil of 

origin is the country where he is bom 
or found. 

(4) In the case of a legitimated person, the 

doniicil of origin is the domicil which 
his father had at the time of such per- 
son's birth. 

Domicil of Choice. 

Rule 7. — Every independent person can acquire 
a domicil of choice, by the combination of residence 
(/actum), and intention of permanent or indefinite 
residence {animus manendi), but not otherwise. 

Change of Domicil. 

Rule 8. 

(1) The domicil of origin is retained until a 

domicil of choice is in fact acquired. 

(2) A domicil of choice is retained until it is 

abandoned, whereupon either 
(i) a new domicil of choice, is acquired; or 
(ii) the domicil of origin is resumed. 



B. — Domicil of Dependent Persons {Infants, 

Married Women), 

Rule 9. — The domicil of every dependent person 
is the same as, and changes (if at all) with, the 
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domicil of the person on whom he is, as regards 
his domieU, legaUy dependent. 

Sub-Rule 1. — Subject to the exceptions herein- 
after mentioned, the domicil of an infistnt is during 
infancy determined as follows : 

(1) The domicil of a legitimate or legitimated 

infant is, during the lifetime of his 
father, the same as, and changes with, 
the domicil of his father. 

(2) The domicil of an illegitimate infant or of 

an infant whose father is dead, is, dur- 
ing the lifetime of the infant's mother, 
the same as, and changes with, the 
domicil of the mother. 

(3) The domicil of an infant without living 

parents, or of an illegitimate infant 
without a living mother, possibly is the 
same as, and changes with, the domicil 
of his guardian (?) 

Exception 1 to Sub-Bule: — The domicil of an infant is not 
changed hj the marriage of the infant's mother. 

Exception 2 to Sub-Rule : — The change of an infant's hom<^ by a 
mother or a guardian does not, if made Tfith a fraudulent 
purpose, change the infant's domicil 

Sub-Rule 2. — The domicil of a married woman 
is during coverture the same as, and changes 
with, the domicil of her husband. 

Rule 10. — ^A domicil cannot be acquired by a 
dependent person through his own act, 

SuB-RuLB. — ^Where there is no person capable 
of changing an infant's domicil, he retains, until the 
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termination of infency, the last domicil which he 
has received. 

RuiiB 11. — The last domicil which a person 
receives whilst he is a dependent person, continues, 
on his becoming an independent person, unchanged 
until it is changed by his own act. 

Sub-Rule 1. — A person on attaining his major- 
ity retains the last domicil which he had during 
infancy until he changes it. 

Sub-Rule 2. — A widow retains her late hus- 
band's last domicil until she changes it. 

Sub-Rule 3. — A divorced woman retains the 
domicil which she had immediately before, or at 
the moment of, divorce until she changes it. 



II. -Domicil of Legal Pebsons or (Corpora- 
tions. 

Rule 12. — ^The domicil of a corporation is the 
place considered by law to be the centre of its 
affairs, which, 

(1) in the case of a trading corporation, is its 

principal place of business, i.e., the 
place where the administrative busi- 
ness of the corporation is carried on, 

(2) in the case of any other corporation, is 

the place where its functions are dis- 
charged. 



1 



PART IL 



ASCERTAINMENT OF DOMICIL. 



I. — DoMiciL HOW Ascertained. 

Rule 13. — The domicil of a person can always 
be ascertained by means of either 

(1) a legal presumption ; or 

(2) the known facts of the case. 



II. — Legal Presumptions. 

Rule 14. — A person's presence in a country is 
presumptive evidence of domiciL 

Rule 15. — When a person is known to have 
had a domicil in a given country he is presumed, in 
the absence of proof of a change, to retain such 
domicil. 



III. — FAcrrs which are Evidence of Domicil. 

Rule 16. — Any circumstance maybe proof or 
evidence of domicil, which is evidence either of a 



TABLE OF RULES. 

person's residence {^faoiim\)y or of his intention to 
reside permanently (animus manendi), within a 
particular country. 

Rule 17. — Expressions of intention to reside 
permanently in a country are evidence of such an 
intention, and in so far evidence of domicil. 

Rule 18. — Residence in a country is primd 
facie evidence of the intention to reside there per- 
manently {animus manendi) and in so fai* evidence 
of domicil. 

Rule 19. — Residence in a country is not even 
j>rimd facie evidence of domicil, when the nature 
of the residence either is inconsistent with, or 
rebuts the presumption of, the existence of an in- 
tention to reside there permanently {animus 
manendi). 



PART III. 



LEGAL EFFECTS OF DOMICIL. 



I. — ^Bights affected by the Law of Domicil. 

Rule 20. — The law of domicil does not affect 
rights in respect of 

(1) immoveables ; 

(2) contracts (with the exception of marriage, 

and contracts having reference to mar- 
liage); 

(3) torts; 

(4) procedure. 

Rule 21. — The law of domicil affects rights in 
respect of 

(1) statiLSy or personal capacity ; 

(2) marriage; 

(3) divorce ; 

(4) moveables. 

Rule 22. — The law of domicil affects the rights 
of the Crown to legacy duty, or to succession duty, 
in respect of a deceased person's moveablea 
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II. — STA.TUS OR Personal Capacity Gene- 
rally. 

Rule 23. — Any status existing under the law 
of a person's domicil is recognised as regards all 
transactions taking place wholly within the coun- 
try where he is domiciled. 

Rule 24. — Transactions taking place in England 
are not affected by any status existing under 
foreign law, which either 

(1) is of a kind unknown to English law ; or 

(2) is penaL 

Rule 25. — In cases which do not fall within 
Rule 24, the existence of a stattis existing under 
the law of a person's domicil, is recognised by 
English courts, but such recognition does not 
necessarily involve the giving of effect to the 
results of such status. 



HI. — Particular kinds of Status. 

A. — Parent and Child. 

Rule 26. — The power of a parent, whether 
English or foreign, over the person of his child 
while in England, is not affected by the law of the 
parent's foreign domicil. 

Rule 27. — The rights of a parent domiciled in 
a foreign country, over the moveables in England 
belonging to an infant are, perhaps, governed by 
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the law of the parent's domicil, but are more 
probably governed while the infant is in England, 
by the ordinajy rules of English law. 

B. — Guardian and Ward. 

Rule 28. — A guardian appointed under the law 
of a foreign country (called hereinafter a foreign 
guardian) has no direct authority as guardian in 
England ; but the English courts recognise the 
existence of a foreign guardianship, and will, in 
their discretion, give effect to a foreign guardian's 
authority over his ward. 

Rule 29. — A foreign guardian has, unless inter- 
fered with by the courts, control over the person of 
his ward whilst in England. 

Rule 30. — A foreign guardian cannot interfere 
with moveables situated in England belonging to 
his ward (?) 

C. — Infancy. 

Rule 31. — An infant's capacity to bind himself 
by a contract depends upon the law of the country 
where the contract is made (?) 

Rule 32. — The capacity of any person for the 
alienation of moveables depends (so far as the 
question of infancy or majority is concerned) on 
the law of that person's domicil. 

Rule 33. — An infant's testamentary capacity in 
respect of moveables depends on the law of the 
infant's domicil. 
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D. — Legitiifruxcy . 

Rule 34. — A child born anywhere in lawfiil 
wedlock is legitimate. 

Rule 35.— The law of the father's domicil at 
the time of the birth of a child bom out of lawful 
wedlock determines whether the child becomes, or 
may become, legitimate in consequence of the 
subsequent marriage of the parents {legitimatio 
per stihsequens matrimonium). 

Case i. — If the law of the father s domicil at 

the time of the birth of the child allows 

of legitmiatio per suhsequens racUri- 

moniumy the child becomes, or may 

become, legitimate on the marriage of 

the parents. 

Case ii. — If the law of the father's domicil at 

the time of the birth of the child does 

not allow of legifimatio per suhsequens 

matrinionium, the child does not become 

legitimate on the marriage of the parents. 

But a person born out of lawful wedlock cannot 

be heir to English real estate, nor can anyone, 

except his issue, inherit English real estate from 

him. 

E. — Husband and Wife, 

Rule 36. — The power of a husband, whether 
English or foreign, over the person of his wife 
while in England, is not affected by the law of his 
foreign domicil. 
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Rule 37. — A married woman's capacity to con- 
tract depends on the law of the country where the 
contract is made (?) 

Rule 38. — A married woman's capacity for the 
alienation of moveables depends in general upon 
the law of her domicil. 

Rule 39. — A married woman's testamentary 
capacity as to moveables depends on the law of 
her domicil. 

— • F. — Lunatic and Curatory or Committee. 

Rule 40. — A foreign decree or commission ap- 
pointing a person curator or committee of a lunatic 
resident in a foreign country does not of itself 
empower the curator or committee to deal with the 
person or property of the lunatic in England. 

Rule 41. — If a curator or committee duly ap- 
pointed under a foreign decree applies to the 
court for the payment to him of money be- 
longing to the lunatic, the court may in its 
discretion grant or refuse the application. 

G . — Corporations. 

Rule 42. — The existence of a foreign corpora- 
tion duly created under the law of a foreign countiy 
is recognised by our courts 

Rule 43. — The capacity of a corporation to enter 
into legal transactions depends both on the consti- 
tution of the corporation, and on the law of the 
country where the transactions occur. 
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IV. — M ABRI AGE. 



B.ULE 44. — Subject to the exceptions hereinafter 
mentioned, a marriage is valid when 

(1) each of the parties has, according to the 

law of his or her respective domicil, the 
capacity to marry the other ; and 

(2) any one of the following conditions as to 

the fonn of celebration is compUed 
with (that is to say) : 

(i) if the marriage is celebrated in ac- 
cordance with any form recognised 
as valid by the law of the country 
where the marriage is celebrated 
(called hereinafter the local form) ; or 

(ii) if the parties enjoy the privilege of ex- 
territoriality, and the marriage is 
celebrated in accordance with any 
form recognised as valid by the law 
of the State to which they belong; or 

(iii) if the marriage (being between British 
subjects?) is celebrated in acccord- 
ance with the requirements of the 
English Common Law in a country 
where the use of the local form is 
impossible ; or 

(iv) if the marriage is celebrated in a 
country not being part of the British 
dominions, in accordance with the 
provisions of, and the forms required 
by, 4 Geo. 4, c. 91, 12 & 13 Vict, 
c. 68, or any other Statute applic- 
able to the case. 



16 TABLE OF RULES. 

In this Rule and the following Rules the term 
" marriage " means the voluntary union for life of 
one man and one woman to the exclusion of all 
others. 

Exception 1. — A marriage is not valid which is incestuous by 
the laws of all Christian countries. 

Exception 2. — ^A marriage is not valid if either of the parties 
being a descendant of George IL, marries in contravention 
uf the Royal Marriage Act, 12 G^o. 3, c. 11. 

Exception 3. — A marriage is not valid if either of the parties 
is, according to the law of the country where the marriage 
is celebrated, under an incapacity to marry the other (?) 

Rule 45. — Subject to the exception hereinafter 
mentioned, no marriage is valid which does not 
comply, both as to the capacity of the parties and 
the form of celebration, with Rule 44. 

Exception, — A marriage celebrated in England is not invalid on 
account of any incapacity of either of the parties which, 
though imposed by the law of his or her domicil, is of a 
kind to which our courts refuse recognition. 



V. — Divorce. 

General PHnciple. 

Rule 46. — Jurisdiction in matters of divorce 
depends, in general, upon the domicil of the parties 
to a marriage at the time of the commencement of 
proceedings for divorce. Hence, in general, 

(1) a Divorce Court of any country where 

such parties are then domiciled has 
jurisdiction to dissolve their marriage ; 

(2) no court of any other country has juris- 

diction to dissolve their marriage. 
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A. — English Divorces. 

Sub-Rule 1. — The English Divorce Court has 
jurisdiction to dissolve the marriage of any parties 
domiciled in England at the commencement of 
proceedings for divorce. 

The jurisdiction of the court in respect of such 
parties is not affected by 

(1) the residence of the parties, or 

(2) the allegiance of the parties, or 

(3) the domicU of the parties at the time of 

the marriage, or 

(4) the place of the marriage, or 

(5) the place v^rhere the offence, in respect of 

which divorce is sought, was com- 
mitted. 

Sub-Rule 2. — Subject to the exceptions herein- 
after mentioned, the English Divorce Court has no 
jurisdiction to dissolve the marriage of any parties 
not domiciled in England at the commencement of 
proceedings for divorce (?). 

Excepiian 1 to Sub-Ride. — The Divorce CoTut has under ex- 
ceptional circumstances jurisdiction to dissolve a marriage 
where the parties are (or possibly where one of them is), at 
the commencement of proceedings for divorce, resident 
though not domiciled in England. 

Exception 2 to Svh-RvJle. — The Divorce Court has jurisdiction to 
dissolve a marriage between parties not domiciled in England 
at the time of the proceedings for divorce where the de- 
fendant has appeared absolutely and not under protest. 

Exception 3 to Sub-Rule, — The Divorce Court has jurisdiction to 
dissolve an English marriage between British subjects on 
the petition of a wife who is resident though not domiciled 
in England. 

C 
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B. — Foreign Divorces. 

Sub-Rule 3. — Subject to the exceptions herein- 
after mentioned, the Divorce Court of a foreign 
country has jurisdiction to dissolve the marriage of 
any parties domiciled in such foreign country at 
the commencement of proceedings for divorce, and 
a divorce by such a court of such parties is valid. 

This Sub-Rule applies to 

(1) an English marriage, 

(2) a foreign marriage. 

Exception 1 to Sub-Rule, — A foreign divorce is not valid which 

is obtained by the collusion or fraud of the parties. 
Exception 2 to Sub-Rule, — A foreign divorce is not valid if the 

proceedings are conducted in a way contrary to natural 

justice. 
Exception 3 to Sub-Rule, — A foreign divorce of the parties to 

an English marriage, for a cause for which divorce could not 

be obtained in England, is not valid (?). 

Sub-Rule 4. — Subject to the possible exception 
hereinafter mentioned, the Divorce Court of a 
foreign country has no jurisdiction to dissolve the 
marriage of parties not domiciled in such foreign 
country at the commencement of proceedings for 
divorce, and a divorce granted by such court to 
parties not then domiciled in such country is not 
valid. 

Possible Exception to Sub-Rule, — The Divorce Court of a country 
where the parties to a marriage are not domiciled has juris- 
diction to dissolve their marriage, if the divorce granted 
by such court would be held valid by the courts of the 
country where the parties are domiciled. 
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Effect of Divorce. 

BuLE 47. —The effects iii England of a valid 
divorce granted by a foreign court are the same 
as the effects of a divorce granted by the English 
Divorce Court. 

Decision on Validity of Marriage. 

Rule 48. — The English Divorce Court has 
jurisdiction to enquire into the validity of any 
marriage celebrated in England. 



VI. — General Principles as to Rights over 

Moveables. 

Rule 49. — The law of the country where a thing 
ia situated {lex situs) determines whether it is to 
be considered as a moveable or an immoveable. 

Rule 50. — Rights over moveables are in many 
cases determined by the law of the owner's domicil 
{lex domicilii). 

Rule 51. — Rights over individual moveables are 
determined by the law of the country where the 
moveable is situated {lex sittis) at the time when 
the transaction takes place in which the right 
originates. 

Rule 52. — A right to a moveable once duly 
acquired is not lost by a change in the situation of 
the moveable. 

c2 



20 TABLE OF RULES. 



VII. — Individual Assignment op Moveables. 

Rule 53. — An assignment of a moveable in 
accordance both with the law of the owner's 
domicil (fex domicilii) and with the law of the 
country where the moveable is situated (lex situs) 
is valid. 

KuLE 54. — Subject to the exception hereinafter 
mentioned and to the eflTect of Rule 57, the assign- 
ment of a moveable, wherever situated, in accordance 
with the law of the owner's domicil is valid. 

Exception, — When the law of the country where a moveable is 
situated (lex situa) prescribes a special form of transfer, an 
assignment according to the law of the owner's domicil (lex 
domicilit) is not valid. 

Rule 55. — An assignment of a moveable giving 
a good title according to the law of the country 
where the moveable is situated {lex situs) at the 
time of the assignment is valid. 

Rule 56. — Subject to the exception hereinafter 
mentioned, a judgment in rem in respect of the 
title to a moveable by a foreign court of competent 
jurisdiction having power to deal with the move- 
able, gives a valid title to the moveable. 

Exception, — Where the court delivering the judgment wilfully 
refuses to recognise the law of other nations, the title given 
by the judgment is not valid (1). 

Rule 57. — Where there is a conflict between a 
title under the law of the country where a moveable 
is situated (2ex situs) and under the law of the 
owner's domicil {lex domicilii), the lex situs will in 
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general prevail, t.e., the title under the lex situ9 
will be held the better. 

BuLE 58. — The assignment of a debt is regulated 
by the law of the creditor's domicil (fex domxcilii) (?). 



VIII. — General Assignments of Moveables. 

General Principle. 

Rule 59. — The assignment of a person's move- 
ables (as a whole) in consequence of 

(1) marriage, or 

(2) bankruptcy, or 

(3) death 

is (in general) regulated by the law of such person's 
domicil at the moment of the transaction or event 
causing the alignment. 



IX. — Assignhent of Moveables bt Marriage. 

Rule 60. — Where there is no marriage contract, 
or settlement, the mutual rights of husband and wife 
to each other's moveables, whether possessed at the 
time of the marriage or acquired afterwards, are 
(subject to the possible exception hereinafter men- 
tioned) determined by the law of the husband's 
actual (or intended ?) domicil at the time of the 
marriage without reference to the law of the coimtry 
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(1) where the marriage is celebrated, or 

(2) where the wife is domiciled before mar- 

riage. 

Exception, — Where the domicil of the parties is changed after 
marriage, the mutual rights of hushand and wife over each 
other's subsequently acquired moveables are governed by the 
law of their domicil at the time of the acquisition (?). 

Rule 61. — ^Where there is a marriage contract, 
or settlement, the terms of the contract, or settle- 
ment, determine the rights of husband and wife 
in respect of all present or future moveables to 
which it applies. 

Sub-Rule 1. — A marriage contract, or settle- 
ment, will, in the absence of reason to the con- 
trary, be construed with reference to the law of 
the husband's actual (or intended ?) domicil at the 
time of the marriage. 

Sub-Rule 2. — The parties may make it part of 
the contract, or settlement, that their rights shall 
be subject to some other law than the law of the 
husband's domicil, in which case their rights 
will be determined with reference to such other 
law. 

Sub- Rule 3. — The law of the husband's actual 
(or intended ?) domicil at the time of the mar- 
riage will, in general, decide whether particular 
property (e.gr., any future acquisition) is included 
within the terms of the marriage contract, or settle- 
ment. 

Sub-Rule 4. — The effect and construction of 
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the marriage contract, or settlement, is not varied 
by a subsequent change of domicil. 

Rule 62. — The mutual rights of husband and 
wife in respect of succession to moveables on the 
death of the other are governed by the law of the 
deceased's domicil at the time of his or her death. 



X. — Assignment of Moveables under 

Bankruptcy. 

Rule 63. — A bankruptcy in the country where 
the bankrupt is domiciled is, in so far as under the 
law of that country it involves an assignment of 
the bankrupt's property, an assignment of all the 
bankrupt's moveables, wherever situated, to the 
representative of his creditors. 

Sub-Rule 1. — ^A bankruptcy in any foreign 
country is an assignment to the representative of 
the creditors of all the bankrupt's moveables 
situated in England and of all debts due to him 
in England 

Sub-Rule 2. — A bankruptcy in England is an 
assignment to the trustee in bankruptcy of all the 
bankrupt's moveables situated, and of all the 
debts due to the bankrupt, in any part of the 
British dominions. 

Sub-Rule 3. — A bankruptcy in England ought, 
according to the view of our courts, to be an 
assignment to the trustee in bankruptcy of all the 
bankrupt's moveables situated, and of all the 
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debts due to the bankrupt, in any country not 
forming part of the British dominiona 

Rule 64. — The effect of a bankruptcy in a 
country where the bankrupt is not domiciled is, as 
regards his moveables, as follows : 

(1) If the bankruptcy takes place in any 

part of the United Kingdom 
(i) the bankruptcy has the same effect 
throughout the British dominions as 
it would have had if the bankrupt 
had been domiciled in the United 
Kingdom. i.e.. it is an assigmnent to 
the representative of the creditors 
of all the bankrupt's moveables situ- 
ated, and of all the debts due to 
him, in any part of the British 
dominions ; 
(ii) the bankruptcy is not an assignment 
of any moveables of the bankrupt's 
situated, or of any debts due to the 
bankrupt, in any country not form- 
ing part of the British dominions. 

(2) If the bankruptcy takes place in any 

country not part of the United King- 
dom, the bankruptcy has in England 
the same effect as it would have if the 
bankrupt were domiciled in such 
country (?). 

KuLE 65. — Where there are several bankrupt- 
cies in different countries effect wiU be given, as an 
assignment of the bankrupt's moveables, to that 
bankruptcy which is earliest in date (?). 
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XI. — Assignment of Moveables by Death. 

A. — Intestate Succession. 

Rule 66. — The distribution of and succession to 
the moveables of an intestate is regulated by the 
law of his domicil at the time of his death, with- 
out any reference to the law of 

(1) the place of his birth, or 

(2) the place of his death, or 

(3) the place of his domicil of origin, or 

(4) the place where the moveables are, in 

&ct, situated. 

Rule 67. — Subject to the exception hereinafter 
mentioned, the law of a deceased person's domicil 
at the time of his death determines whether he 
does or does not die intestate. 

Eoocq>tu>n. — ^A person may, under 24 & 25 Vict c. 114, not 
die intestate as to moyeables within the British dominions, 
though held to be intestate by the law of the country where 
he dies domiciled. 



B. — Testamentary Succession. 

{%) Validity of Will. 

Rule 68. — ^Any will of moveables which is valid 
according to the law of the testator's domicil at 
the time of his death is valid.* 

* Btdee 68 — 70 deal with casee where there hM been no ohMige of the 
teetalor'a domicil between the ezecntion of the will and hb death. 



26 TABLE OF RULES, 



{ii) Invalidity of Will. 

Rule 69. — Any will of moveables which is in- 
valid according to the law of the testator's domicil 
at the time of his death on account of 

(1) the testamentary incapacity of the testa- 

tor, or 

(2) the formal invalidity of the will (i.e., the 

want of the formalities required by 
such law) or 

(3) the material invalidity of the will (i.e. on 

account of its provisions being con- 
trary to such law) ; 

is (subject to the exceptions hereinafter mentioned) 

invalid. 

Exception 1. — Every will and other testamentary instrument 
made out of the United Kingdom by a British subject shall 
as regards personal estate be held to be well executed for 
. the purpose of being admitted in England and Ireland to 
probate, and in Scotland to confirmation, if made accordiog 
to the forms required 

(1) by the law of the place where the same was made ; or 

(2) by the laws then in force in that part (if any) of the 

British dominions where the testator had his 

domicil of origin. 
Exception 2. — ^Every will and other testamentary instrument 
made within the United Kingdom by any British subject 
shall as regards personal estate be held to be well executed, 
and shall be admitted in England and Ireland to probate, 
and in Scotland to confirmation, if the same be executed 
according to the forms required by the laws for the time 
being in force in that part of the United Kingdom where 
the same is made. 
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(m) Interpretation of Will. 

KuLE 70. — Subject to the exception hereinafter 
mentioned, a will of moveables is, in general, to be 
interpreted with reference to the law of the testa- 
tor's domicil. 

Exception, — When a will is expressed in the technical tenus of 
the law of a country where the testator is not domiciled the 
will should be constirued with reference to the law of that 
country. 

(iv.) — Effect of Change of Testator* s Domicil after 

Execution of Will. 

Rule 71. — Subject to the possible exception 
hereinafter mentioned, no will or other testa- 
mentary instrument shall be held to have been 
revoked or to have become invalid, nor shall the 
construction thereof be altered by reason of any 
subsequent change of domicil of the person making 
the same. 

Excepii4m, — ^A will which is invalid on account of material 
invalidity according to the law of the testator's domicil at 
the time of his death is invalid, although it may have 
been valid according to the law of the testator^s domicil 
at the time of its execution (t). 

C. — Ad/ministration. 

Rule 72. — The administration of the moveables 
of an intestate or testator is governed by the law 
of the country where the moveables are in feet 
situated {kx situs) and not by the law of the 
deceased person's domicil 
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XII. — Legacy and Succession Duty. 

Rule 73. — The right of the Crown to legacy 
duty or to succession duty in respect of a deceased 
person's moveables, wherever actually situated, 
depends, in general, upon the domicil of the de- 
ceased person at the time of his death. 

Sub-Rule 1. — Moveables, wherever actually situ- 
ated, which belong to a person dying domiciled in 
the United Kingdom, are (if otherwise chargeable) 
liable to legacy duty. 

Sub-Rule 2. — Moveables, wherever actually 
situated, which belong to a person dying domiciled 
out of the United Kingdom, are not liable to 
legacy duty. 

Sub-Rule 3. — Moveables, wherever actually 
situated, which belong to a person dying domiciled 
in the United Kingdom, are (if otherwise charge- 
able) liable to succession duty. 

Sub-Rule 4. — Subject to the exception herein- 
after mentioned, moveables, wherever actually 
situated, which belong to a person dying domiciled 
out of the United Kingdom, are not liable to 
succession duty. 

Exception to Sttb-Btde. — The moveables of a person dying domi- 
ciled out of the United Kingdom are liable to succession 
duty if the successor claims them by virtue of an English, 
Scotch, or Lrish trust or settlement, and therefore under 
English, &c, law. 



INTRODUCTION. 



INTERPKETATION OF TERMS. 

In the following rules and exceptions the fol- 
lowing terms have the following meanings : 

(1) "Domicil'* means the place or country i>oniWL 

which is considered by law to be a 
person's permanent home. 

(2) " Coxmtry" means the whole of a territory Oountry. 

subject to one system of law. 

(3) " Foreign*' means not English. Forrfgn. 

(4) "Foreign country" means any country rowign 

except England. country. 

(5) "United Kingdom" means the United United 

Kingdom of England^ Scotland, and 
Ireland. 

(6) "British dominions'' means all countries Britkh 

governed by the British Crown, in- 
cluding the United Kingdom. 

(7) "Independent person" means a person independ- 

1 j'L*j**i* 1 entponon. 

who, as regards nis domicil, is not 
legally dependent, or liable to be 
legally dependent, upon the will of 
another person. 
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Dependent 
person. 



Lex 
domicilii. 



Lex 

eitiu. 

Im- 
moveable. 



Move- 
ables. 



(8) " Dependent person" means a person who, 

as regards his domicil, is legally de- 
pendent, or liable to be legally depen- 
dent, upon the will of another person, 
and includes 

(i) an infant ; 

(ii) a married woman. 

(9) ^* Lex domicilii, or law of a person's 

domicil," means the law of the country 
where a person is domiciled. 

(10) "Zea? sitiLs" means the law of the 

country where a thing is situated. 

(11) "An immoveable" means a thing which 

cannot be moved, and includes a 
chattel real. 

(12) "A moveable" means a thing which is 

not an immoveable, and includes both 
a thing which can be moved and a 
thing which is the object of a claim, or 
in other words, a chose in action. 



(1) Domicil. 

A person's domicil is the place or country which is 
considered by law to be his permanent home (a). 

This merely verbal definition of the term domicil applies 
to all cases in which the term is used. Whenever a per- 
son of any description is said to be domiciled or to have 
his domicil in a particular place, e.g., France, the least 
which is meant is that he is considered by the courts to 
have his permanent home in France, and will be treated 
by them as being settled in France, or in other words 



(a) See Whicker v. Hume, 28 L. J. (Ch.) 396, 400 ; AU.'0€n, v. JRowe, 
81 L. J. (Ex.) 814, 820. 
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that France is considered by the courts to be his permanent 
home. 

The words " considered by law" are important, and point 
to the fact that a person's domicil need not necessarily be 
his actual home ; or, to put the same thing in another 
form, that the existence of a domicil is not a mere question 
of fact, but an inference of law drawn from the facts 
whatever they may be, from which the courts infer that 
a person has a domicil in a particular country. 

This very general definition applies further to the domicil 
of both the classes of persons known to the law (that is to 
say): 

(1) Natural persons (or human beings). 

(2) Legal persons (or corporations). 

Any more specific, and therefore narrower, definition of 
the term would not cover the domicil both of human 
beings and of corporations. For further information as to 
the nature and meaning of domicil, the reader is referred to 
the rules explaining its meaning or nature, with reference, 
first, to natural persons (c) ; secondly, to corporations {d). 



(2) Country. 

The word country has among its numerous significa- 
tions (e) the two following meanings, which require to be 
carefully distinguished from one another. 

(c) See Hide 1, p. 42, pott, 

((f) See Rule 12, p. 110, post, 

(e) It means, for exftmple (in its geographical sense), ''a geographical 
district making np a separate part of the physical world," as in the expres- 
sion, a newly discovered country. It means again (in what may be termed 
its historical sense), '* a land inhabited, or supposed to be inhaMted, by one 
race or people,^' as, for instance, Italy, before the Italians were united under 
one Groyemment. Neither the geographical nor the historical sense of the 
word, directly concern writers on law, but the geographical sense is worth 
notice, as putting a limit in ordinary language, to the use of the word in 
its political and legal senses. There is an awkwardness, though one which 
cannot be avoided, in calling the whole British Empire, one " country,'* in 
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(i) A country, in what may be called the political 

sense of the word, means " the whole of the 

district or territory, subject to one sovereign 

power " (/), such as France, Italy, the United 

States, or the British Empire. 

A country in this sense is sometimes called a '' realm," 

with reference to the sovereign and his authority over the 

territory and over his subjects therein. It is sometimes 

termed a state, in one of the many meanings of that 

word, when considered in reference to the citizens and 

their allegiance to the sovereign, who has authority over 

the territory. 

The word country is not in the following rules used in 
its political sense of a realm or state. 

(ii) A country, in what may be called the legal sense 

of the word, means « a district or territory. 

which (whether it constitutes the whole or a part 

only of the territory subject to one sovereign), 

is the whole of a territory subject to one 

system of law ;" such for example as England, 

Scotland, or Ireland, or as each of the States 

which collectively make up the United States. 

For the term country, in the legal sense of the word, 

there is no satisfactory English substitute. If the use of a 

new term be allowable, a country might in this sense, (on 

the analogy of the Latin territorivmi legis and the German 

Bechtsgebiet) be called a " law district," and this expression 

is occasionally used in this treatise. 

The term country is, throughout these rules, and 
generally (though not invariably) in the body of the work, 
used in its legal sense of law district. 

the political iienae of the term. The awkwardness arises from the exces- 
sive deviation in this application of the word from its more ordiiiaiy 
geographical sense. 

(/) The term sovereign, or sovereign power is, it need hardly be observed, 
not nsed in the sense of a king or monarch, but in the sense, in which it is 
employed by jurists, of the power, whatever its form, which is supreme in 
an independent political society. See AutUn't Juritprudence^ 4th ed., 
p. 249. 
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It is worth while to dwell a little further upon the 
relation between the meaning of the word country, in its 
political sense of realm, and in its legal sense of law district. 

Territories ruled by different sovereigns never constitute 
one country in either sense of the term, but a territory 
ruled by one and the same sovereign, i.e.y a realm, though 
it may as a fact constitute one country or law district, may 
also comprise several such countries or law districts. 

Thus France, Italy, and Belgium each constitute one 
separate country in both senses of the term. France (in- 
cluding, of course, in that term French dependencies) is 
one country in the political sense of the word, and is also 
one country or law district in the legal sense of the term. 
On the other hand, the British Empire, while constituting 
one country or realm, consists of a large number of countries, 
in the legal sense of the word, since England, Scotland, 
Ireland, the Isle of Man, the different colonies, &c., are in 
this sense separate countries or law districts. 

(3). Foreign and (4) Foreign Cowatry, 

The word "foreign" means, as used throughout these 
rules, simply not English. Thus, a Scotch parent is as 
much within the term foreign parent aa an Italian or a 
Frenchman. Foreign country means any country except 
England, and applies as much to Scotland, Ireland, New 
Zealand, &c., as to France or Italy. 

(5). United Kingdom. 

The term, as defined, does not need any comment further 
than a reminder to readers who may not be accustomed 
to the legal use of the word, that the United Kingdom 
does not include the Channel Islands or the Isle of Man, 
whilst it does include other islands, such as the Isle of 
Wight or the Shetland Islands, which, for legal purposes, 
form part of England and Scotland respectively. 

(6). BrUiah Dorrvmiona, 

The meaning of the term does not admit of fiirther 
explanation than is given by its definition. 

D 
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(7). Irulependent Person and (8) Dependent Person. 

An independent person means a perspn who, as regards 
the legal effect of his acts, is not dependent on the will of 
any other person, or, in other words, whose ^vill is for legal 
purposes exercised by himself, and by himself alone. Since 
the term is used in this work with reference to a person's 
legal capacity for acquiring or changing his domicil by his 
own acts, it means, as here used, a person legally capable 
of effecting a change of domicil, and who is not liable to 
have it changed, by the act of any other person. 

Such a person as is here described by the term in- 
dependent person, is often called both by judges and text 
writers, a person »ui juris. This expression is borrowed 
from Roman law. It is a convenient one, but is purposely 
avoided on account of the difficulty of transferring without 
some inaccuracy, the technical terms of one legal system to 
another. A reader, however, should bear in mind that, in 
reference to domicil, a person »ui juris means, when the 
term is used, what is here called an independent person. 

The position of an independent person has two charac- 
terifctics, the one positive, the other negative. The positive 
characteristic is the full legal capacity to act for himself, 
especially in the change of domicil The negative charac- 
teristic is freedom from liability to be legally acted for, and 
especially to have his domicil changed at the will of 
another person. 

Under English law a man of full age, or an unmarried 
woman of full age, is such an independent person. 

A dependent person means a person who, as regards the 
legal effects of his acts, is dependent, or liable to be 
dependent, on the will of another person, or, in other 
words, whose will, as regards its legal effects, cannot be 
exercised by himself, and may be exercised by another 
person. Since the term is used in this work with reference 
to a person's legal capacity for acquiring or changing his 
domicil by his own acts, it means, as here used, n person 
who is not legally capable of effectii^ a change of domicil 
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for himself, but whose domicil is liable to be changed (if at 
all) by the act of another. Such. a dependent person is 
often termed by judges and text writers a person not sui 
juris; the term, though convenient, is avoided in these 
rules for the same reason for which the corresponding term 
person aui juris is not employed. 

The position of a dependent person, has therefore two 
characteristics, the one negative, the other positive. The 
negative characteristic is legal incapacity to act for himself, 
especially in the change of domicil. The positive charac- 
teristic is liability to be legally acted for, and especially to have 
his domicil changed for him, by the act of another person. 

Under different legal systems, different classes of persons 
are dependent persons. Under English law the two classes 
which indubitably fall within the term as already explained 
are — ^first, infants ; and, secondly, married women {g). 

Neither of these classes has the legal capacity to make 
a change of domicil, and both of these classes are liable to 
have it changed by the act of another person, who, in the 
case of infants (A), is generally the father, and in the case 
of married women (i), is always the husband. 

The term " liable " in the definition should be noticed. 
It covers the case of a person (such as an infant without 
living parents or guardians) of whom it cannot be said that 
there is at the moment any person on whom he is dependent, 
or who can change his domicil. The infant is, however, 
even then not an independent person in the sense in which 
the word is here used He is legally incapable of changing 
his own domicil (A), and liable to have it changed (if at all), 
by the act of a person appointed guardian {I), 

ig) Li2i)»ticB are pufposely not added. Their podtion in reeped of 
capacity to effect a change of domicil ia not free from doubts but the better 
yiew aeems to be that a lunatic's domicil cannot be changed by his com- 
mlttee. See pp. 182, 133, fH>9t 

(A) See Bule Si, sub-rule 1, pp. 96, 97, fotit. 

\i) Rule 9, sub-rule 2, pp. 96, 104, post, 

{k) See Bule 10, and sub-rule, pp. 106, 107, po9i- 

(0 Potinger v. Wightmarit 8 Mer. 67 ; and as to a guardian's relnUon to 
his ward, see pp. 96, 97, 100, 101, jpott, 

d2 
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(9). Lex domicilii and (10) Lex situs. 

The lex domicilii means the law of the country where 
a person is domiciled. Thus, if a testator dies domiciled 
in France, his lex domicilii or law of his domicil is the 
law of France. 

The lex situs, means the law of the country where a 
thing, whether an immoveable, such as land, or a moveable 
such as a chattel, is situated. If, for example, it be laid 
down that rights to land in England are governed by the 
lex situs, or law of the situation, it is meant that these 
rights are to be determined by English law (m). 

(11). An immoveable and (12) a moveable. 

(i). The subjects of property are throughout this treatise 
divided into immoveables and moveables, or things which 
do not fall within the description of immoveables. 

Immoveables are such things as land, houses, &c., what- 
ever be the interest or estate which a person has in them. 
Hence the term includes what English lawyers call chattels 
real or leaseholds (n). 

Moveables are, in the first place, such things as can be 
moved, e,g,, animals, money, stock-in-trade, and other 

(m) There is a difference worth notice, between the use of the expression 
lex domicilii, and the use of the expresaion lex siitu. The lex domicilii (or 
law of a person's domicil) means the law, whatever it may be, which the 
courts of the country where he is domiciled, will apply to his case. Thus 
when it is said that the validity of a will made by a person domiciled in 
France, depends on the lex domicilii, what is meant is, that the validity of 
the will must be determined by the rules of law, whatever they are, which 
French courts would apply to the case ; but it is not meant to be asserted 
that French courts will necessarily apply to the case of every testator 
domiciled in France, e.g,, to the will of a British subject, the ordinary rules 
of French law governing wills made by French subjects. The Ux tiiua on 
the other hand is generally if not invariably used as meaning the ordinary 
law of the country where a thing is situated. When, therefore, it is said 
that rights to land in England depend on the lex situs, what is meant is, not 
only that these rights must be determined according to the rules of law, 
whatever they are, applied to the case by English courts, but also that 
English courts will apply, in determining rights to land, the ordinary rolea 
of English law. 

(ft) See 1 SU^ Oomm, (7th ed.), p. 167 ; note (a), and p. 280. 
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goods and chattels ; and, secondly, " things" (using that 
word in a very wide sense indeed) which are the objects of 
a claim (such as money due from X. to A.) called by 
English lawyers " choaea in action'* in one of the senses (o) 
of that ambiguous term. 

It is convenient to group under the one head of move- 
ables, goods and chases in action, (the objects of a legal 
claim). For neither class falls under the rules as to im- 
moveables, and each class is subject in many respects to 
the same rules of law. There is, however, this essential 
distinction between goods and choses in action, that goods 
have in fact a local situation, and choses in action (e. jr., 
debts) have not. Hence, those rules as to moveables 
which depend upon an article having a real local situation, 
or occupying a definite space, do not apply to choses in 
action. 

(ii). The division of the subjects of property into im- 
moveables and moveables, does not square with the dis- 
tinction known to English lawyers between things real (p) 
and things personal (q). 

For though all things real are, with insignificant excep- 
tions, included under immoveables, yet some immoveables 
are not included under things real; since "chattels real," or 
speaking generally, leaseholds, are included under im- 
moveables, whilst they do not for most purposes come 
within the class of realty, or things real 

On the other hand, while all moveables are with trifling 
exceptions included under things personal or personalty, 
there are things personal, viz., chattels real, or speaking 
generally, leaseholds, which are immoveables, and no way 
affected by the rules hereinafter laid down as to moveables. 

(o) Chote in action is used for — 

(i) the daim or right to a performance or service legally due from 

one man to another, 
(ii) the thing claimed, e.p., the debt due, 

(lii) the evidence of the claim, e,g., the bond on which a debt 
is due. 
ip) See 1 Steph. Comm, (7th ed.), p. 167. 
{q) See 2 SUph, Comm, (7th ed.), p. 2. 
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To put the same thing in other words " immoveables " 
are equivalent to realty, with the addition of chattels real 
or leaseholds; "moveables" are equivalent to personalty, 
with the omission of chattels real. 

(iii). Law is always concerned not with things but with 
rights, and therefore not directly with immoveables or 
moveables, but with rights over, or in reference to, immove- 
ables or moveables, or to use popular language, with 
immoveable property and moveable property. It will 
serve to make clear the relation between the division into 
immoveables and moveables, and the division into realty 
and personalty, if we treat each as a division, not of the 
subjects of property, but of the rights, of which property 
from a legal point of view consists. 

Immoveable property, includes all rights over things 
which cannot be moved, whatever be the nature of such 
rights or interests. 

Moveable property, includes both rights over moveable 
things, or goods, and rights which are not rights, over a 
definite thing, but are claims by one person against 
another ; as the claim by A. to be paid a debt due to him 
by X., or chjoses in action. 

Realty looked at as a division of rights, includes all 
rights over things which cannot be moved, except chattels 
real or leaseholds. 

Personalty, includes both rights over moveables and 
choses in action, and also includes chattels real or lease- 
holds. Hence immoveable property is equivalent to realty 
with the addition of chattels real ; moveable property is 
equivalent to personalty, with the omission of chattels real. 

It is of consequence to notice the difference between 
moveables and things personal, because in several of the 
earlier cases determining the legal effect of domicil, the 
Judges used language which identifies moveables with 
personal property (r), and suggests the conclusion, that all 

(r) See c.^^., SHI v. Wormick^ 1 Hy. BL 665, 690, judgment of Lord Lough- 
horough ; BirtwhulU y. Vardillf 5 B. ft C. 451, 452, judgment of Abbott, 
C.J. 
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kinds of personalty, including leaseholds, are, as regards 
the efiFect of domicil, {e, g., in the case of intestate succes- 
sion) governed by the rules which apply to moveables 
properly so called. This doctrine has now been pronounced 
erroneous, and leaseholds (it has been decided) are, in 
regard to the law of domicil, to be considered immove- 
ables («). 

(s) Freke v. Lord Carhery, L. R. 16 Eq. 461. In goodt of OentHi, Irish 
L. IL 9 Eq. 641. 



PART I. 

NATURE, ACQUISITION, AND CHANGE 

OF DOMICIL (a). 

Fart I. deals with the nature, and with the acquisition 
and change of domicil. 

The rules contained in it state the principles by which, 
when all the material circumstances of the case are known, 
to determine what is the country in which a given person 
is domiciled. 

The subject of this part therefore differs from that of 
Part II., which treats of the evidence of domicil, and from 
that of Part III., which treats of the legal effects of domicil. 

(a) See Story, s. 89 to 49d. 

PhiUimore, as. 37—^51. 

WetUake, as. 28—54. 

Wharton, as. 20—88. 

Saviffny {Guthrie's Ed,), as. 850—359, pp. 42—88. 

Bar, 88. 27—30. 
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CHAPTER I. 

DoMiciL OP Natural Persons (a). 

(i.) NATURE OF DOMICIL. 

J^«i;_ Rule 1. — The domicil of any person is, in 

^TJ^ °^ general, the place or country which is in fact his 

perrons, permanent home (6), but is in some cases the place 

or country which, whether it be in fact his home 

or not, is determined to be his home by a i-ule of 

law. 

No definition (c) of domicil has given entire satisfaction 
to English Judges. As, however, a person's domicil may 
certainly be described as the plaxie or country which is 
considered by law to be his home, and as a place or country 
is usually, (though not invariably) " considered by law " 
(i.e., by the court) to be a person's home, because it is so 
in fact, light is thrown on the nature of domicil by a 
comparison between the meanings of the two closely con- 
nected terms, home and domicU. 
Home— Home (d). — The word home is not a term of art, 
JJ^^^ ° but a word of ordinary discourse, and is usually employed 
without technical precision. Yet, whenever a place or 

(a) For domicil of legal persons or corporations, see Kule 12, p. 110, post. 

(b) '* Domicil meant permanent home, and if that was not understood by 
itself, no illustration could help to make it intelligible." Whicker v. nume^ 
28 L. J. (Ch.) 396, 400, per Ijord. Cranworth ; Attorney -Oenerdl v. Ro\ot^ 
81 L. J. (Ex.) 314, 320. See further as to the meaning of "home/' p. 44, 
post. 

(c) See Definition of DomicU, App., Note L 
(c2) See especially Weatlake, ss. 30, 31. 
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country is termed, with any approach to accuracy, a per- 
son's home, reference is intended to be made to a connec- 
tion or relation between two facts. Of these facts the one 
is a physical fact, the other is a mental fact. 

The physical fact is the person's " habitual physical 
presence," or, to use a shorter and more ordinary term, 
" residence " (e), within the limits of a particular place or 
country. The mental fact is the person's " present intention 
to reside permanently, or for an indefinite period,'* within 
the limits of such place or country; or, more accurately, the 
absence of any present intention (/) on his part to remove 
his dwelling permanently, or for an indefinite period, from 



(«) The term "residence" ib used by Westlake and others, as synony- 
moae with the word *'home," i.e., as including both "residence" in the 
sense in which the word is used in the text, and the ** intention to reside " 
{animus manendi). To this use of the word residence, there is in itself no 
objection, but there is great convenience in appropriating (as is done 
throughout this treatise) the substantive residence and the verb reside to 
the description of the physical fact which is included in, but does not make 
up the whole of the meaning of, the word home. " Residence,*' has in 
many instances been employed by judges and others, to denote a person's 
habitual physical presence in a place or oountiy which may or may not be 
his home. (See crjr., J(ypp v. Wood, 84 L. J. (Ch.) 212, 218 ; QiUU v. 
OUUt, Irish Rep. 8 Eq. 697.) It is hoped, therefore, that the restriction of 
the term ''residence" to this sense alone does not involve too wide a 
deviation from the ordinary use of language. 

Though it is of little importance in which sense the words " residence " 
or "reside " are employed, it is of considerable importance that they should 
be used in one determinate sense. Confusion has sometimes arisen from 
the employment of the word residence, at one time as excluding, and at 
another time as including, the animus manendi. Compare Jopp v. Wood, 
84 L. J. (Ch.) 212, with King v. FoxxoeU, 3 Ch. D. 618. 

The word "habitual," in the definition of residence, does not mean 
presence in a place either for a long or for a short time, but presence there 
for the greater part of the period, whatever that period may be (whether 
ten years, or ten days) referred to in each particular case. 

(/) See SUyry, s. 43, for the remark that the absence of all intention to 
cease residing in a place 14 sufficient to constitute the animus manendi. 
The difficulty of determiniog where it is that a person has Ids home, or 
domidl, arises in general from the difficulty not only of defining, but of 
ascertaining, the existence of the very indefinite intention which constitutes 
the animus manendi See AUotney-Otnxiral v. PoUinger, 30 L. J. (Ex.) 284, 
292, language of Bramwdl^ B. 
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such place or counCry. This mental fact is technically 
termed, though not always with strict accuracy, the 
anvrtius Tnanendi (g), or " intention of residence." 

When it is perceived that the existence of a person's 
home in a given place or country, depends on a relation 
between the fact of residence and the animus manendi, 
further investigation shows that the word home, as applied 
to a particular place, or country, may be defined or de- 
scribed in the following terms, or in words to the same 
effect : — 
Definition A peT8(yii*8 home is that place or oov/ntry, either (i.) in 
which he, i/n fact, resides with the intention of residence 
{animus rrumendi) (h), or (ii.) in which, having so resided, 
he contin/aes actually to reside, though no longer retaining 
the i/ntention of residence {animus manendi), or (iii.) with 
rega/rd to which, having so resided there, he retains the 
invteniion of residence {ani/mus manendi), though he in 
fojdt no longer resides there (i). 

This definition or formula has undoubtedly a crabbed 
appearance. It, however, accurately describes all the cir- 
cumstances or cases under which a given person, D. (k), 
may, with strict accuracy, be said to have a home in a 
particular country, e.g,, England; or, in other words, in 
which England can be termed his home, and excludes the 
cases in which England cannot with accuracy be termed 
his home. The first clause of the formula or definition 
describes the conditions under which a home is acquired. 

{g) It 18 often, in strictness, rather the animus revertendi et manendi 
than the animiM ma^nendi, 

{h) The term animua manendif or intention of residence, is intended to 
include the negative state of mind which is more accurately described 
as " the absence of any present intention not to reside permanently In a 
place or country." 

(t) More briefly, a person's " home " is " that place or country in which, 
either he resides, with the intention of residence (cmvm/ut manendi), or in 
which he has so resided, and with regard to which, he retains either 
residence or the intention of residence." 

(k) D. is, throughout this treatise, used to designate the person, either 
whose domicil ib in question, or upon whose domidl a legal right depends, 
or may be supposed to depend. 
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The second and third clauses describe the conditions under 
which a home is retained. The meaning and effect of the 
whole definition is most easily seen from examples of the 
cases in which, under it, a country can, and a country 
cannot, be considered D.*s home. 

The cases to which the formula can be applied are six. 51im*»- 

'^ ^ . tions of 

(1). D. is a person residing in England, without any definition, 
intention of leaving the country for good, or of settling 
elsewhere. England is clearly D.'s home. His is in fact 
the position of every ordinary inhabitant. There exists in 
his case, exactly that combination of residence and of 
purpose to reside, required by the first clause of the 
definition. The time for which his residence may have 
lasted is immaterial. A person may have resided in a 
country for a month, for a year, or for ten years ; it may 
have been his residence for a longer or a shorter period, 
but from the moment when there exists the required com- 
bination of residence and intention to reside permanently 
{animus Tnanendi), the country is his home, or, in popular 
language, he has his home in the country (l), 

(2). D., an inhabitant of England, who has hitherto 
intended to continue residing there, makes up his mind to 
settle in France. His home, however, continues to be 
English till the moment when he leaves the country. It 
is till then retained by the fact of residence, though the 
ajiimus Tnanendi has ceased to exist. D. intends to 
abandon, but until he leaves the country, has not actually 
abandoned England as his home. This is the case of a/i 
intended change of home, which hiis not actually beeii 
carried out. It falls within the second clause of the 
definition of home. 

(3). D. is an inhabitant of England, who has for years 
intended to live permanently in England. He goes to 
France for business or pleasure with the intention of 

(0 See, as to the relation of time of reddenoe to domidl, pp. 128 — 125,pott, 
" It may be conceded that if the intention of pennanently residing in a 
place exists, residence in that place, however short, will establish a domicii'* 
BeU V. Kennedy, L. R 1 Sc. App. 807, 819, per Lord Chdm^ford. 
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returning to England, and residing there permanently. 
England is still his home. It is so, because the intention 
of residence (aniwMB Toanendi) is retained, although D.'s 
actual residence in England has ceased. 

The case falls precisely within the third clause of the 
definition of home. 

(4). D. has never, in fact, resided, and has never formed 
any intention of permanently residing in England. That 
D., under these circumstances, does not possess an English 
home, is too clear for the matter to need comment (m). 

The case is one which obviously does not fall within, 
and is, in fact, excluded by, the definition already given of 
a home. 

(5). D., who has been permanently residing in France, 
is for the moment in England, but has never formed the 
least intention of permanent residence there, being a 
traveller who has come to England for a time to see the 
country. He clearly has not, either in strictness or in 
accordance with ordinary notions, a home in England, and 
it is also clear that his case does not fall within the terms 
of the definition. 

(6). D., lastly, is a person who has been permanently 
residing in France, but has formed an intention of coming 
to England, where he has not been before, and settling 
there. He has not yet quitted France. England clearly 
is not his home, and the case is one manifestly excluded 
firom the terms of the definition (n). 

From our formula, as illustrated by these examples, the 

(m) The ooie apparent exception to this remark is the case of children 
and others, who have the home of some person, e.g., a parent, on whom they 
depend. The explanation is, that such persons are considered as sharing the 
home of the person on whom they depend, rather than in strictness possess- 
ing a home of their own. See Bule 9 and sub-rules, pp. 96 — 105, poit. 

(n) Ca«e« (4), (5), and (6) %re, it may be said with truth, simply cases (1), 
(2), and ^3) looked at, so to speak, from the other side. The six cases or 
examples, however, d^wcvibe the six different relations in which a person 
may stand ip respect of residence and animus manendi towards a given 
country, and ave each worth obaarving in reference to questions which may 
arise as to do^^cvL 
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conclusion follows that, as a home is acquired by the com- 
bination of actual residence (factuTu), and of intention of 
residence (animus), so it is (when once acquired), lost, or 
abandoned, only when both the residence arid the inten- 
tion to reside cease to exist If, that is to say, D., who 
has resided in England as his home, continues either to 
reside there in fact, or to retain the intention of residing 
there permanently, England continues to be his home. 
On the other hand, if D. ceases both to reside in England, 
and to entertain the intention of residing there perma- 
nently, England ceases to be his home, and the process of 
abandonment is complete. If, to such giving up of a 
home by the cessation both of residence and of the aniviua 
manendi, we apply the terms " abandon *' and " abandon- 
ment," the meaning of the word home may be defined 
with comparative brevity. 

A "home" (as applied to a place or country) means 
" the place or country in which a person resides with the 
animus manendi, or intention of residence, or which, 
having so resided in it, he has not abandoned." 

This definition or description of a home, in whatever 
terms it is expressed, gives rise to a remark which will be 
found of considerable importance. This is that the con- 
ception of a place or country as a home is in no sense a 
legal or a technical idea, since it arises from the relation 
between two facts, " actual residence " and " intention to 
reside," neither of which has anything to do with the 
technicalities of law. A person might have a home in a 
place where law and law courts were totally unknown, and 
the question whether a given place is or is pot to be con- 
sidered a particular person's home ia in itself a mere 
question of fact, and not of law (o). 

It is worth while to insist on the non-legal, or natural 
character of the notion signified by the word "home," 
because from the definition of a home, combined with 
knowledge of the ordinary facts of human life, flow several 

(o) See WenUalce, ■. SO. For the bearing ol thl« remark on the la«r of 
domicil, see pp. 86, 86, foti* 
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concltisions which have a very close connection with the 

legal rules, determining the nature, acquisition, and 

change of domicil. 

Results of Of these results, flowing from the definition of a home, 

of "home." considered merely as a natural fact, without any reference 

to legal niceties or assumptions, the following are the 

principal : — 

(1) Moet Fir^ — The vast majority of mankind (in the civilized 

pereoM ^ ps^rts of the world at least) have a home, since they 

have generally reside in some country, 6.gr., England or France, 

without any intention of ceasing to reside there. It is 

nevertheless clear, (if the thing be looked at merely as a 

matter of fact without any reference to the rules of law) 

that a person may be homeless (^). There may be no 

country of which you can at a given moment with truth 

assert, that it is in fact D.'s home. 

D., for example, may be an English emigrant, who has 
left England for good, but is still on his voyage to 
America, and has not yet reached Boston, where he intends 
to settle. He has lost his home in England ; he has not 
gained a home in America. He is in the strictest sense 
homeless. Here the residence which is the basis of a 
home does not exist. D., again, may be a traveller, who 
has abandoned his English home, with the intention of 
travelling from land to land, for an indefinite period, and 
with the fixed purpose of never returning to England. In 
this case also D. is homeless. He has no home, because 
he does not entertain that intention of residence, which 
goes to make up the notion of a home. D., again, may be 
a vagabond, e.gr., a gipsy who wanders from country to 
country, without any intention of permanently residing in 
any one place. Here, again, D. is homeless, because of the 
total want of any animus manendi (j). 

In these, (and perhaps in some other instances) a person 
is as a matter of fact homeless, and if, as we shall find to 

(p) Contrast thia with Rule 2, p. 69, post, as to domicil. 

{q) See for these cases of homeleBsness, Savignyt b. 854, p. t>3. 
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be the case (r), he is considered by law to have a home in 
one country, rather than in another, or in other words, if 
he has a domicil, this is the result of a legal convention or 
assumption. He acquires a home not by his own act, but 
by the operation of law. 

Secondly (a), — ^The definition of home suggests the en- (2.) Can a 
quiry, which has, in fact, been sometimes raised in the ha^more 
courts, whether a person can have more than one home at ^^ °^® 
the same time or, in other words, whether each of two or 
more countries can at the same moment be the home of 
one and the same person ? 

The consideration of what is meant by " home" shews 
that (if the matter be considered independently of all 
legal rules) the question is little more than one of 
words. 

The following state of facts certainly may exist. D. 
determines to live half of each year in France and half 
in England. He possesses a house, lands, and friends, 
in each country. He resides during each winter in his 
house in the South of France, and spends each summer in 
his house in England. His intention is to pursue the same 
course throughout his life. He entertains in other words 
the intention of continuing to reside in each country for 
six months in every year. 

If the question be asked whether D. has two homes the 
answer is, that the question is mainly one of language. 
If the intention entertained by D. to reside in each 
country be not a sufficient animus Tnanendi as to each 
then D. is to be numbered among the persons who in fact 
have no home. If it be a sufiScient animus maneifidi 

m 

then D. is correctly described as having two homes {t). 

(r) See Rule 2, p. 59, past, 

(«) See Bule 8, p. 61, post See on this point Fiore, p. 94, note 1. 

{t) The question raised, though almoet a yerbal one, has given some 
trouble to writers on domidl. They haye here as elsewhere somewhat con- 
fused a question of fact, and a question of law, and have occasionally 
failed to distinguish the question of fact whether D. can independently of 
legal rules have two homes, from the legal question whether it is or Is not 
a rule of law, that a man cannot have more than one domidL 

E 
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(8.) Aban- Thirdly. — ^The abandonment {u) of one home may either 
of one coincide with, or precede the fiwquisition of a new home, 
home may jjj other words, abandonment of one home may be com- 

or may not , , , _ 

ooindde bined with settlement in another home, or else may be the 
^^^ simple abandonment of one home, without the acquisition 
of another of another. 

D., for example, goes from England where he is settled, 
to France on business. At the moment of leaving England, 
tod on his arrival in France, he has the fullest intention 
of returning thence to England, as his permanent residence. 
This purpose continues for the first year of his residing in 
France. D. therefore, though living in France, still retains 
his English home. At the end of the year, he makes up 
his mind to reside permanently in France. From that 
moment he acquires a French, and loses his English home. 
The act of acquisition, and the act of abandonment, 
exactly coincide. They must from the nature of the case 
be complete, at one and the same moment. 

The act of abandonment, however, often precedes the act 
of acquisition. D. leaves England with the intention of 
ultimately settling in France, but journeys slowly to France, 
travelling through Belgium and Germany. From the 
moment he leaves England, his English home is lost, since 
from that moment he gives up both residence and intention 
to reside in England, but during his journey, no French 
home is acquired, for though he intends to settle in France, 
residence there cannot begin till France is reached. The 
relation between the abandonment of one home, and the 
aciquisition of another, deserves careful consideration, for 
two reasons. 

The first reason is, that the practical difficulty of 
deciding in which of two countries a person is at a 
given moment to be considered as domiciled, arises (in 
general) not from any legal subtleties, but from the 
difficulty of determining at what moment of time, if at 
all, a person resolves to make a country, in which he 

(ii) See Rule 8, p. 86, potU 
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happens to be living, his permanent home. The nature of 
this difficulty is well illustrated by a recent case. The 
question to be determined was, whether D., who at one time 
possessed a home in Jamaica, had or had not in the year 
1838 acquired a home in Scotland No one disputed 
that in 1837 he had left Jamaica for good and was residing 
in Scotland, It was further undisputed that some years 
later than 1838 he had acquired a Scotch home or domicil. 
The matter substantially in dispute was whether at the 
date in question D. had made up his mind to reside 
permanently in Scotland. The case came on in 1868, and 
D. himself gave evidence as to his own intentions in 1837. 
His honesty was undoubted, but the court, though having 
the advantage of D.'s own evidence, found the question of 
fjEtct most difficult to determine^ and in the result took a 
different view (chiefly on the strength of letters written in 
1837) £rom that taken by D. himself of what was then his 
intention as to residence (x). 

The second reason is, that there exists a noticeable 
difference between the natural result of abandonment, and 
the legal rule (^) as to its effect. As a matter of fact, a 
person may abandon one home without acquiring another. 
As a matter of law, no man can abandon his legal home 
or domicil without, according to circumstances, either 
acquiring a new, or resuming a former domicil. 

Fourthly. — From the fact that the acquisition of a (^O The 
home depends upon freedom of action or choice, it follows oeruin 
that a large number of persons {z) either cannot or usually '*^~"^ ^t 
do not determine for themselves where their home shall be. deter- 
Thus, young children cannot acquire a home for themselves, thoJeon 
boys of thirteen or fourteen, though they occasionally ^^"»at^ey 
do determine their own place of residence, more generally pendent, 
find their home chosen for them by their father or guardian, 
the home of a wife is usually the same as that of 
the husband, and, speaking generally, persons dependent 

{x) BeU y. KewMdy^ L. B. 1 Sc. App. 307. 

(y) See Bnle 8, p. 86, jpoH, 

(«) See Bole 9, and enb-rules, pp. 96 — 106, poti. 

£2 
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upon the will of others have, in many cases, the home of 
those on whom they depend. This is obvious, but the 
fact is worth notice, because it lies at the bottom of what 
might otherwise appear to be arbitrary rules of law, e.gr., 
the rule that a wife can in no case have any other domicil 
than that of her husband (a). 
DomidL DomiciL — As a person's domicil is the place or country 
of domioil, which is considered by law to be his home, and as the 
not same jj^^ jj^ general holds that place to be a man's home 

BB mean* ^ '^ 

ing of which is so in fact, the notion naturally suggests itself that 
the word "domicil" and the word "home" (as already 
defined) mean in reality the same thing, and that the one 
is merely the technical equivalent for the other (&). 

" It has occurred to me,*' says Baron Bramwell, "... 
" whether one might not interpret this word ' domicil ' by 
" substituting the word ' home ' for it — not home in the 
" sense in which a man who has taken a lodging for a week 
" in a watering place might say he was going home, nor 

(a) From an examination into the meaning of the word " home,'* when 
it is strictly employed, we can trace the connection between the word when 
used with accuracy, and its application in various lax or metaphorical 
senses. 

In all cases there exists a more or less distinct reference to the ideas of 
residence and intention to reside. Thus, when a lodger says he is " going 
home " to his lodging, the place where he lives is certainly not a permanent 
residence. Still, the speaker intends to look upon it for the moment in the 
character of a more or less permanent abode. 

A oolonirt, again, calls England his home. In the mouth of the original 
settler the expression may perhaps have been used at first with accuracy, 
and have been an assertion of his intention to return and reside in England 
{cmimut revertcndi). 

He or his children continue to use the expression when no real intention 
to return any longer exists. What is then meant is that the speaker 
entertains towards England the sentiments which a person is supposed to 
entertain towards the land which is in reality his home. 

In these and like instances may be traced a transition from inaccurate 
statement of fact to the use of conscious metaphor. What is worth notice 
is that the ideas of "residence" and of *' intention to reside" are not 
entirely absent from even the metaphorical uses of the word "home.'' 

(5) The two words differ '' no otherwise than as in all sciences, common 
words, on becoming technical, are limited in meaning for the sake of pn> 
dsion." WuOake, s. 80. 
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" home in the sense in which a colonist bom in a colony, 
'' intending to live and die there, might say he was coming 
" home when he meant coming to England, but using the 
" word home in the sense in which a man might say, ' I 
'' have no home ; I live sometimes in London, sometimes in 
" Paris, sometimes in Rome, and I have no home ' " (c). 

The notion, however, expressed in the passage cited is, 
though countenanced by high authorities, fallacious. This 
idea, that the word home means, when strictly defined, the 
same thing as the term domicil, is based on the erroneous 
assumption, that the law always considers that place to be 
a person's home, which actually is his home, and on the 
omission to notice the fact, that the law in several instances 
attributes to a person a domicil in a country where in 
reality he has not, and perhaps never had a home. Thus 
the rule that a domiciled Englishman, who has in fact 
abandoned England without acquiring any other home, 
retains his English domicil (cZ), or the principle, that a 
married woman is always domiciled in the country where 
her husband has his domicil, involves the result, that a 
person may have a domicil who has no home, or that a 
woman may occasionally have her domicil in one country, 
though she has her real home in another. An attempt 
therefore to obtain a complete definition of the legal terra 
domicil, by a precise definition of the non-legal term home, 
can never meet with complete success, for a definition so 
obtained will not include in its terms the conventional or 
technical element, which makes up part of the meaning 
of the word domicil (e). 

The question may naturally occur to the reader, why is it Cauae of 

^ ^ ^ ' ^ difference 

(c) Attamey-Oeneral v. Jtovfe, 81 L. J. (Ex.) 814, 820, per BramweU, B. 

{d) See Rule 8, p. 86, pod, 

{e) This oondturion is oonfinned by an examination of the receiyed de- 
finitions of domiciL They are all or nearly all definitions of a domicil of 
durfce, t.e., a domicil acquired hy the party's own act, and do not indade 
the cases in which domidl is imposed (independently of the part/s choice) 
by a rule of law, but a " domicil of ohoioe," is nearly or all but equivalent 
to the word "home." As to domicil of choice, see pp. 78 — 88, post 
See also D^nition of DondcU^ App., Note I. 
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between 
meaniogs 
of home 
and of 
domiciL 



that the term domicil should not be made to coincide in 
meaning with the word home, or in other words why is it 
that the courts consider in some instances that a place is 
a person's home, which is not so in fact ? 

The answer is as follows. It is for legal purposes of vital 
importance, that every man should be fixed with some 
home or domicil, since otherwise it may be impossible to 
decide by what law his rights, or those of other persons, 
are to be determined. The cases, therefore, of actual 
homelessness, must be met by some conventional rule, or 
in other words, a person must have a domicil, or legal 
home, assigned to him, even though he does not possess a 
real one. It is, again, a matter of great convenience 
that a person should be treated as having his home, 
or being domiciled, in the place where persons of his class 
or in his position, would in general have their home. The 
law, therefore, tends to consider that place as always con- 
stituting a person's domicil which would generally be the 
home of persons occupying his position. Thus, the home 
of an in&nt, is generally that of his father, and the home 
of a wife, is generally that of her husband. Hence the 
rule of law assigning to an infant, in general, the domicil 
of his father, and to a married woman, invariably, the 
domicil of her husband. 

These considerations of necessity or of convenience, 
introduce that conventional element into the rules as to 
domicil which make the idea itself a technical one and 
different from the natural conception of home. As these con- 
ventional rules cannot be conveniently brought under any 
one head there is a difficulty in giving a neat definition of 
domicil as contrasted with home. Since, however, the 
courts generally hold a place to be a person's domicil 
because it is in fact his permanent home, though occasionally 
they hold a place to be a person's domicil because it is 
fixed as such by a rule of law, a domicil may accurately be 
described in the terms of our rule, and we may lay down 
that a person's domicil is in general the place or country 
which is in fact his permanent home, though in some cases 
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it is the place or country which, whether it be in fact his 
home or not, is determined to be his home by a rule of law (/). 

Comparison of home and domicil, — The word home Compari- 
denotes a merely natural and untechnical conception, home and 
based upon the relation between a person's residence and ^^^^^ 
his intention as to residence. The term domicil is a name 
for a legal conception, based upon, and connected with, the 
idea of home, but containing in it elements of a purely legal 
or conventional character. Whether a place or country is 
a man's home, is a question of fact. Whether a place or 
country is a man's domicil, is a question of mixed fact 
and law, or rather of the inference drawn by law from 
certain facts, though in general the facts which constitute 
a place a man's home are the same facts as those from 
which the law infers that it is his domicil. 

One remark which is applicable both to home and Term 
domicil deserves attention, and has reference to what we domfcS' 
may term the " place," or " area," of domicil applicable 

to aiiv 

The definition given in this treatise of " home," as also pUuje; 
the definition of " domicil " (for in this point they need not 
be distinguished) suits, it will be observed, any "place" 
whatever its limits, and applies equally well to a house or 
to a country. Thus, if D. resides at No. 1, Regent Street, 
with the intention of permanently residing in that house, 
the definition of home suits that house, no less than it 
suits England, and if any legal result were to depend upon 
D.'s living at No. 1, Regent Street, rather than in West- 
minster, the definition of domicil would apply to No. 1, 
Regent Street, as being the place which is considered by 
law to be D.'s home. It will also be observed that though ^^^ 
the words home and domicil, as used in this treatise, are i^his 
applicable to any place whatever, yet that the "place" '^^'^J^ 
obviously contemplated throughout these rules, is a 
"country" or ^'territory subject to one system of law" (g). 

if) See as to distinction between domicil arising from act of party and 
domicil imposed by operation of law, Classification of DomictlSf App., 
NotelL 

{ff) See Interpretation Clause, p. 1, ante. 
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The reason for this is, that though the rules for the deter- 
mination of a person's domicil are in principle equally 
applicable, whatever the area or the extent of the place 
within which a person's domicil is to be determined, the 
main object of this treatise is to shew how far a person's 
rights are affected by his having his legal home or domicil 
within a territory governed by one system of law, i.e., 
within one given country (A), rather than within another. 
When once his domicil is so far determined, the question 
within what part of that country (or law district) he is domi- 
ciled, becomes, for the purposes of this work, immaterial. 
To decide whether D. has his legal home in England, is 
important, because upon that fact depends whether certain 
of his rights are or are not affected by English law. To 
determine whether D. has his legal home in Middlesex, or 
in Surrey, is, for the purpose of this treatise, unimportant, 
since in either case he comes within the operation of the 
same system of law. 

If, indeed, it happened that one part of a country 

governed generally by one system of law, was in many 

respects subject to special rules of law, then it might be 

important to determine, whether D. were domiciled within 

such particular part, e.g.y Brittany, of the whole country, 

France ; but in this case, such part would be pro tanto a 

separate country, in the sense in which that term is 

employed in these rules. 

Person It may, indeed, be suggested, that the two inquiries, 

dbmiciled whether D. is domiciled in England, and whether D. has 

in country jjjg domicil or home in a particular place or house in 

and not iii , , * 

nny England, are inevitably connected, because England cannot 

plBce^^ be D.'s domicil, unless he has a home, or is assumed by 

therein, law to have a home, at some particular place, or in some 

particular house in England. This suggestion rests on 

the idea that a person cannot be domiciled in a country 

unless he has a domicil at some particular place in that 



(A) As to meaning of country, see pp. 1, 81, ante. 
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• 
country. This notion, however, is (it is conceived) 
erroneous (i). 

It is, of course, obvious that if D. has a home or 
domicil in one particular place in a country, he is 
domiciled in that country, e.gr., England, and within any 
wider area or territory including that country, e.gr., the 
United Kingdom ; it is also clear that in this case the reason 
why D. is known to be domiciled in England, is that he is 
known to have a home at some definite place in England, 
e,g,, No. 1, Begent Street, where he resides, with the 
intention of residing in that house permanently; but, 
though the fact of a person having a domicil in one part 
of England establishes for certain and is in general the 
ground on which you know that he is domiciled in England, 
the converse does not hold good D. may reside in England, 
with the full intention of residing permanently in England, 
and may therefore be domiciled there, and this fact may 
be well known, and capable of proof, and yet there may be 
no one place in England which can be termed D.'s home, 
or domicil, within the terms of our definition (J), This 
has been thus laid down, by a Scotch Judge : 

" I cannot admit what Lord FuUerton assumes to be the 
" rule, that, in order to make a domicil, it is necessary to 
" have some particular spot within the territory of a law — 
"that it is not enough that the party shall have an 
** apparently continual residence there, but shall actually 
" have a particular spot, or remain fixed in some permanent 
"establishment. In considering the indidcB of domicil 
" these things are important ; but they are not necessary, as 
" matters of general law, to constitute domiciL Many old 
" bachelors never have a house they can call their own. 
" They go from hotel to hotel, and from watering-place to 
" watering-place, careless of the comfort of more permanent 
" residence, and unwilling to submit to the gAu attendant 
" on it. There was the case of a nobleman who always lived 

(t) Conf. Ihucet t. Oeoghegan, 9 Ch. D. 441, espedaUy judgm«nt of BreU, 
L. J., p. 467. 
ij) For definitioii of home, see pb 44, ante. 
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" at inns, and would have no servants but waiters ; but he 
did not lose his domicil on that account 

" If the purpose of remaining in the territory be clearly 
proved aliter, a particular home is not necessary " (k). 

The principle laid down in the passage cited is of 
importance. For if many of the received and best 
definitions of domicil be adopted, and the unnecessary 
assumption be also made, that a person who is domiciled in 
a country must be necessarily domiciled at some definite 
place in that country, the result will follow, that persons 
whom every one will admit to have an English domicil 
cannot be shewn to be domiciled in England. 

Take, for example. Story's definition of the term domicil 
— viz., " that place in which a person's habitation is fixed 
"without any present intention of removing therefrom "(Z), 
and apply it to the following case : D. is a French- 
man, settled for years in England, but living in lodgings 
at Manchester. His full intention is to live perma- 
nently in England, but he has no intention of residing 
more than a limited time in Manchester. His intention 
may be to spend his life successively in different parts of 
England, or his purpose may be to go after six months 
to London, and occupy a house there (which he has already 
bought) for the rest of his life. Under these circumstances, 
there is no one place in England which is his home or 
domicil. Manchester is not his home, because though he 
resides there, he has, as regards Manchester, no intention 
of permanent residence. No other place in England is his 
home, because though he may intend to reside in London, 
be has not begun to reside there in fact. The solution of 
the diflficulty, which might in fact aiise with reference, e.g., 

{k) AmoU T. Groom, Court of Seeeion Cases, 1846, 9 D. 142, p. 150, per 
Lord Jeffrey- 

{I) Story, 8. 48. See Doucet t. Otoghtgan, 9 Ch. D. 441. In this case 
the testator certainly was domiciled in England, for he ** had the intention 
ol residing in England permanently," but it can hardly be said that he 
was domiciled in his house in London, which he took on a lease for three 
yean. 
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to the disposition of D.'s property, if he were to die before 
leaving Manchester^ is^ that though not domiciled at any 
one place in England, he has an English domicil, since 
with regard to England, there exists on D/s part, both 
residence and the animus manendi (m). 

Rule 2. — No person can at any time be without ^^« •• 



a domicil (n). Eyery 



m 



" It is a settled principle that no man shall be without a domidl. 
" domicil '' (o). " It is clear that by our law a man must 
" have some domicil" (p), or (to use the expression of another 
authority) '' it is an undoubted fact that no man can be 
"without a domicil" (q). 

The principle here laid down is, in effect, that for the Home 

(m) The fact which should be constantly kept in mind is, that domicil 
maj be defined for different pnrposes with reference to different areas, and 
farther, that a person may have a full intention of residence as to one place 
or area, and not as to any narrower place or area within it. In other words 
D. may have the fullest intention of residing permanently in France or 
England, but may not have an intention of residing permanently in London 
or Paris. The question as to the place or area within a country to which 
a person's intention of residence applies, may conceivably become of im- 
portance. Thus D., a Frenchman, resides at Strasburg in 1870, and goes 
abroad without any intention of abandoning France as his home. He dies 
immediately after the cession of Strasbuig to Grermany. The question 
(presuming that the Treaty of cession made no provision for such cases) might 
arise as to whether D.'s domicil were French or German at the date of his 
death. The question ought, according to the principles maintained by the 
English Courts, to be determined with reference to D.'s intention. If it 
were known that he intended to leave Strasburg, though not to abandon 
France, his domicil would be French. If, on the other hand, it was known 
that he intended to reside permanently at Strasburg, his domicil might be 
maintained to be Grerman. The very question whether a person could be 
domiciled in a country, without being domiciled in any particular place in 
it, was, through the separation of Queensland from New South Wales^ nearly 
raised in Piatt v. Attorney OeneraZ of New South Waits^ 8 App^ Cas. 836, 
but it was not definitely dedded. 

(•) Udny V. Udny, L. B. 1 Sc. App. 441, 458, 457 ; Bdl y. Kennedy, L. R 
1 Sc App. 807. 

<o) Udny v. Udny, L. R 1 So. App. 441, 457, per Lord Weitbury, 

(p) Ibid,, p. 447, per Hatherley, O. 

(^ lUd,, p. 458, per Lord Chdmrford. 
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\sj Uw purpose of determining a person's legal rights or liabilities, 
in fact the courts will invariably hold that there is some country 
homelen. \^ which he has a home, and will not admit the possibility 
of his being in fact homeless (r), or, in other words, even if 
he is in fact homeless, a home will, for the purpose of deter- 
mining his legal rights, or those of other persons, always be 
assigned to him by a presumption or fiction of law. The 
mode by which this result is achieved, will appear from 
the rules laid down in this and a subsequent chapter. It 
consists for the most part in the assumption that everyone 
for whom no other domicil can be found, retains what is 
called his^domicil of origin (s), i.6., the domicil assigned to 
him by a rule of law, at the time of his birth, combined 
with the principle that a domicil is retained until it is 
changed by the act of the domiciled person himself, or in 
some cases by the act of a person on whom he is depen- 
dent (^). 

The following examples, show the way in which a home 
may be assigned to a person who is in fact homeless. The 
principles on which the determination of a person's home 
in these cases depends, will be gathered from the rules 
referred to, in connection with each case. 

D. is a domiciled Englishman (u), bom of parents domi- 
ciled in England. He leaves England for America, intending 
to settle there. The ship is lost and D. dies on the voyage. 
He is domiciled at the time of his death in England (v). 

D., a domiciled Englishman, leaves England with the in- 
tention of never returning there, and travels about the world 
without settling anywhere. He is domiciled in England (x). 

(r) See as to the principle th«t not only has a person always a home, but 
that his home can always be ascertained. Rale 18, p. 114, jx>f& 

(«) See BaIc S, p^ 86, |x>t«. See also Rule 18, p. 114, |Mrt. 

(I) Rule 4, p. 66, poiC 

(«) See Role 8, p. 86, fot^ and BtXl t. Kennedy, L. R. 1 Sa App. 807. 
Would it make any difference if D. were embarked on an' American ship ? 

(v) Ibid, 

[x) The expression domiciled Knglishman or Englishwoman, domiciled 
Frenchman or Frenchwoman, &c., means a man or woman domiciled in 
England, or a man or woman domiciled in France, &a 
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D. is a vagabond who has never settled in any country 
whatever. On his death a question arises as to his 
domicil (y). The decision of the question is really a 
matter of evidence, but if nothing be known of D., he 
will be held domiciled in the country where he dies. 

Rule 3. — Subject to the exception hereinafter Rule 8. 
mentioned, no person can have at the same time No penon 
more than one domicil (?) (z). more than 



one 
domicU. 



" It is clear that by our law a man must have some 
'' domicil, and must have a single domicil " (a). 

The courts when called upon to determine rights, 
6.^., of succession, depending on D/s domicil at a 
given time, will assume as a rule of law that D. was 
at the time in question domiciled in some one coimtry 
only. 

Thus the question, who is to succeed to D.'s property, 
as far as its decision depends upon the law of D/s 
domicil, will always be determined with reference to 
the law of one country alone. If it be doubtful whether 
D. was at his death domiciled in England or in Scotland, 
the minutest evidence will be weighed in order to settle 
in which of the two countries he had his legal home, but 
our courts will always decide that he died domiciled in 
one coimtry only, and will not admit the possibility of 
his dying domiciled in two countries. 

(y) See p. 117, jmmC 

(z) In sapport of this role see Udny v. Udny (L. R. 1 Sc. Ap. 441, 448), 
SomervUU v.- Somerviile, 5 Yes. 749a, and note especially the absence of any 
case in which a person has been held to have more than one domicil at the 
same time. 

As throwing some doubt on the role, tee In re OapdevidU^ 83 L. J. (Bz.) 
S06, 2 H. & C. 985 ; Croher t. Marquii of Hertford, 4 Moore P. C. 889. 

According to Savigny a person may have more than one domid! 
{Savigny, s. 854, pp. 62, 68). 

See for a discnsaMm of the whole sabject, PhSlimore, ss. 51 — 60. 

(a) Udny v. Udny L. R. 1 Sc. App. 44J, 448, jper HathwUy, O. 
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Qneation. Can a person have differeTvt domicHs for different 
S^n purposes i 

^^l^^f' It is clear that no man can for the same purpose, i,e., 
ciia for when the determination of one and the same class of ri^ts 
^j^[^^ . is in question, be taken to have a domicil in more coun- 
tries than one at the same time. 

A doubt has, however, been raised, whether a person 
cannot have at the same moment a domicil in one country 
for the determination of one class of rights (e.gr., rights of 
succession), and a domicil in another country for the deter- 
mination of another class of rights (e.gr., capacity for 
marriage). 

" The next rule is," it has been said, *' that though a man 
" may have two domicils for some purposes, he can have only 
" one for the purpose of succession. That is laid down ex- 
" pressly in 2)e?ii«ar^, under the title Domicil; that only one 
" domicil can be acknowledged for the purpose of regulating 
the succession to the personal estate. I have taken this as 
a maxim, and am warranted by the necessity of such a 
" maxim ; for the absurdity would be monstrous, if it were 
'' possible that there should be a competition between two 
*' domicils as to the distribution of the personal estate. It 
" could never possibly be determined by the casual death 
" of the party at either. That would be most whimsical 
"and capricious. It might depend upon the accident 
" whether he died in winter or summer, and many circum- 
" stances not in his choice, and that never could regulate so 
" important a subject as to the succession to his personal 
"estate'' (6). 

"I apprehend," says Pollock, C.B., "that a peer of 
" England who is also a peer of Scotland, and has estates in 
" both countries, who comes to Parliament to discharge a 
" public duty, and returns to Scotland to enjoy the country, 
"is domiciled both in England and Scotland. A lawyer of 
" the greatest eminence, formerly a member of this court, 
'' and now a member of the House of Lords, to whose opinion 
" I, in common with all the profession, attach the greatest 

(6) ^SomoT^Ke v. SorMrviUe^ 5 Veaey, 749*, 786, per Atvanley, M. B. 
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"importance, once admitted to me that for some purposes a 
man might have a domicil both in Scotland and England. 
I cannot understand why he should not " (c). 
"The facts and circumstances," writes Phillimore, 
"which might be deemed sufficient to establish a com- 
"mercial domicil in time of war, and a matrimonial, or 
" forensic, or political domicil, in time of peace, might be 
" such as, according to English law, would fail to establish 
"a testamentary . or principal domicil.*' 'There is a 
'' ' wide difference,' it was observed in a judgment delivered 
" in a recent case before the Judicial Committee of the 
"Privy Council, 'in applying the law of domicil to con- 
" ' tracts and to wills ' " (d). 

If the notion suggested by these authorities be correct. 
Rule 3 must be modified and run : — 

" No person can for the same pv/rpoae have at the same 
time more than one domicil." 

The Rule, however, as it stands, is probably correct. 
The notion that a person may be held in strictness to have 
been domiciled in Scotland for the purpose of determining 
the validity of his will, and to have been domiciled at the 
same moment, in Germany, for the purpose of determining 
the validity of his marriage (in so far as that depends upon 
domicil), is opposed to the principles by which the law of 
domicil is governed, and is not, it is believed, supported 
by any decided case. 

The prevalence of the notion is due to two causes : — 
First — ^The term " domicil " is often used in a lax sense, 
meaning no more than is meant by the term " residence " 
as used in this treatise. Thus, a " forensic domicil," or a 
*' commercial domicil" (e), often signifies something far 
short of domicil strictly so-called. Now, it is obvious that 
a person may have a "residence" in one place, and a 
"domicil" in another (/), and that residence may often 

(c) In re Oapdevidie, 88 L. J. (Ex.) 806, 816, per Pollock, O.B. 

{d) PhiUimore, b. 54 ; Choker t. Ma/rqui» of Hertford, 4 Moore P. 0. 889. 

(e) See Oommereial dMMcU in tkne of teaTf App., Note III. 

(/) OiUii y. CHUiSt Ir. L. B. 8 Eq. 697. 
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be sufficient to confer rights, or impose liabilities (gr). It 
is from cases in which ''residence" alone has been in 
question that the possibility of contemporaneous domicils 
in diflferent countries for different purposes has suggested 
itself. Thus D., though domiciled in France, can, if present 
in England, be sued in our courts. This fact has been 
expressed by the assertion that D. has a forensic domicil 
in England — ^an expression which certainly countenances 
the notion that D. is for one purpose domiciled in England, 
and for another in France. A forensic domicil, however, 
means nothing more than such residence in England as 
renders D. liable to be sued ; the co-existence, therefore, 
of a forensic domicil in one country, and of a full domicil 
in another, is simply the result of the admitted fact that a 
person who resides in England may be domiciled in France, 
and does not countenance the idea that D. can in strict- 
ness be at one and the same moment domiciled both in 
France and in England. 

SecoTidly, — ^The inquiry, which of two countries is to be 
considered a person's domicil, has (especially in the earlier 
cases) been confused with the question, whether one person 
can at the same time have a domicil in two countries Qi). 

D. is a Scotchman. He has a family estate in Scotland. 
He purchases a house and marries in England, where he 
generally lives with his wife. He, however, visits Scotland 
every summer, and goes to his estate there during the 
shooting season. 

On his death in England intestate, a question arises as 
to the succession to D.'s moveable property (t). 

The question must be decided with reference to the law 
of Scotland, or of England, according to the view taken of 
D.'b domicil. 

The decision depends on a balance of evidence. Probably 



{g) e.g.f to the payment of income tax. AUomey-Oeneral t. Coote, 4 
Price 188 ; 16 & 17 Vict c. 84, b. 2. 
(A) See Porbea t. Farbei, 28 L. J. (Ch.) 724; Kay 841. 
(t) Kolee 66, 67, pp. 291, 298, pott. 
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if there are no other circumstances than those stated, the 
courts nvill hold him domiciled in England (i). 

Exception, — A person witliin the operation of 24 & 25 Vict. ^^, 

c. 121 (y), may possibly have one domicil for the purpose of 24 & 26 

testate or intestate succession, and another domicil for all ^ict. c. 

121. 
other purposes. 

The general eflTect of 24 & 25 Vict. c. 121 is to enable 
the Crown to make a convention with any Foreign State, 
the effect of which convention shall be that no British 
subject dying in the country to which the convention 
applies, or subject of such country dying in the United 
Kingdom, shall be deemed to have acquired a domicil in 
the country where he dies, unless he has fulfilled the con- 
ditions provided by the Act. This enactment apparently 
applies only to domicil for purposes of testate or intes- 
tate succession, and does not affect a person's domicil 
for other purposes, e.g.y the determination of legitimacy or 
of the validity of a marriage. 

If a convention were made under it (fc), e.g,, with France, 
a ease such as the following might arise. 

D., a British subject, dies (after the supposed conven- 
tion) domiciled, in fact, in France, though resident at the 
moment in England. He has failed to comply with the 
provisions of 24 & 25 Vict. c. 121, s. 1. As regards, there- 
fore, succession to his moveables (i), he is held domiciled 
in England. 

A further question arises as to the legitimacy of D.'s 

(t) See Forbei v. Forhay 28 L. J. (Ch.) 724; Eaj 841; compared with 
Aitekwm ▼. Dtaxm, L. R 10 Eq. 589. 

{j) For this Act, see Foreign WUU Acts, App., Note £S. 

(h) No convention has been made under the Act, which is, therefore, at 
present a dead letter. A question might be raised whether the Act does 
not apply to the acquisition of domicil for all purposes, but the interpreta- 
tion here put upon it^ which makes it apply only to domicil for the purpose 
of testate and intestate succession, is probably correct. 

The terms " foreign" and " country" used in the Act have not the precise 
sense given to these terms in the rules in this treatise. 

{I) See Rule 66, p. 291, poiL 

F 



66 



DOMICIL OF NATURAL PERSONS. 



Bvlel 

Domicil 

retained 

until 

changed 

by some 

act of 

person 

capable of 

changing 

it. 



child, bom in France, after D/s acquisition of a French 
domicil (m). 

This question must probably be decided on the view of 
D/s being domiciled in France. 

D., therefore, will be held for one purpose to have had 
an English, and for another, to have had a French domicil 
at the same time. 

Rule 4. — A doniicil once acxjuired is retained 
until it is changed 

(1) in the case of an independent person, (ii) 

by his own a<;t ; 

(2) in the case of a dependent person, (n) by 

the act of some one on whom he is 
dependent. 

The principle here enunciated may (it being granted 
that no one can have more than one domicil) appear too 
obvious to need statement, but requires to be attended to, 
as it lies at the bottom of most of the rules as to the ac- 
quisition and change of domicil (o). 

The operation of the rule may be thus illustrated. 

D. is in possession of an English domicil. This domicil 
he will retain until some act is done, on the part of the 
person capable of changing it, which amounts to the legal 
acquisition or resumption of another domicil. 

If D. is a man of full age then the person capable of 
changing his domicil is D. himself, and D. will retain his 
English domicil until some act on his own part which has 
the legal eflFect of changing it for, e.g., a French domicil (p). 

If D. is an infant, the person capable of changing D/s 



(m) See Rule 85, p. 181, f09t. 

(n) See for meaning of term, pp. 84, 86, ante, 

(o) See Rules 5—11, pp. 67—109, pott, 

( J!)) As to the mode in which one domicil can be changed for another, 
and the difference in this respect between the domicil of origin and a 
domicil of choice, see Rule 8, p. 86, pott. 



DOMICIL 01* NATURAL PERSONS. 67 

domicil is the person on whom D. is, for this purpose at 
any rate, dependent, who in most instances is D/s father. 
D. retains his domicil until some act on the part of his 
father changes it. The only act, it may even here he added, 
which can have that effect is a change in the father s own 
domicil (r). 



(ii.) ACQUISITION AND CHANGE OF DOMICIL. 

A. Doinicil of Independent Persons {s). 

Rule 5. — Every independent person has at any Bnie5. 
given moment either ^^^ 

(1) the domicil received by him at (or as^®?®'^" 

from) it) his birth (which domicil is person has 
herei^r called the domicU ofittS 

• . V / V (2) domicil 

ongin; \^ii), or, of choice. 

(2) a domicil (not being the same as his 

domicil of origin) acquired by him 
while independent by his own act 
(which domicil is hereinafter called a 
domicil of choice) {x). 

Every independent person, which term includes every 
man or (unmarried) woman, of full age, has at any given 
moment of his life either the same domicil as that which 

(r) See Kule 9, sub-role 1, p. 97, jpoH, 

(f ) See for meaning of term, pp. 34, 85, arde, 

(i) These words cover the exceptional case of a "legitimated person*' 
whose domicil cannot in strictness be said to be received at birth. 

(u) See Bole 6, p. 69, jooat. The expression domicil of origin, though 
borrowed from Boman law, has a different sense from the expression 
domicUium originU. Savigny^ ss. 851, 852 ; pp. 45 — 58. 

{x) See Bnle 7, p. 78, pott 

f2 
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he received at birth, technically called the domicil of 
origin, or a ditFerent domicil, which he has acquired when 
of full age, by his own act and choice, technically called a 
domicil of choice. 

The fact to be noticed is, that an independent person 
cannot, by any possibility, be at any time without one or 
other of these domicils. If he is at any moment not in 
possession of his domicil of origin, he is in possession of a 
domicil of choice. If he is at any moment not in possession 
of a domicil of choice, then he is at that moment in 
possession of his domicil of origin. That this is so results 
from the rule of law that any person m/i juris, who at any 
moment has no other domicil, is assumed to be in posses- 
sion of his domicil of origin (0). 

D.'s domicil of origin is, we will suppose, English, What 
the rule lays down is, that D. being an independent person, 
will at any moment be found to be domiciled either in 
England, or in some other country, such as France, in which 
he has settled, or acquired for himself a home (a). It is 
of course possible (as before pointed out) (6) that D. may be 
in fact homeless, as where he has left England for good, 
and has not yet settled in France, or where having settled 
in France he has left France for good and is on his way to 
America ; but under these circumstances he has his domicil 
or legal home in England (c), i.e., he is legally in possession 
of his domicil of origin. 

The two domicils differ from each other in two respects; 
first, in their mode of acquisition (d) ; and secondly, in the 
mode in which they are changed (e). 

(«) See pp. 59—61, ante, 

(a) Rule 8, p. 61, antey precludes the possibility of D.'s being domiciled 
both in England and in France. 
(6) See p. 48, arite. 

(c) See Rule 8, p. 86, post. 

(d) See Rules 6 and 7, pp. 69. 7S,po8t. 
{e) See Rule 8, p. 86, post. 
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Domicil of Origin. 

Rule 6. — Every person receives at (or as from) ^^•^' 
birth a domicil of origin (or). DomicU of 

( 1 ) In the case of a legitimate infant bom acjquired. 

during his father's Hfetime, the domicil ^^^^^^' 
of origin of the infant is the domicil of ^^^f*^*- 
the father at the time of the infant s 
birth {h). 

(2) In the case of an illegitimate (i) or post- (2) lUe- 

humous {k) infant, the domicil of origin SfJmt 
is the domicil of his mother at the 
time of his birth. 

(3) In the case of a foundling, the domicil of (3) Found- 

origin is the country where he is bom 
or found (l). 

(4) In the case of a legitimated person, the (4) Legiti- 

domicil of origin is the domicil which peraoD. 
his father had at the time of such per- 
son's birth (m). 

iff) Udny Y. Vdny, L. R. 1 Sc. App. 441, 450, 457. 

Munroe v. DougUu^ 5 Madd. 379. 

Pi/rbei V. P(yrbe», 23 L. J. (Ch.) 724; Kay 341. 

Dalhourie y. McDomU, 7 CL & F. 817. 

Munro v. Muniv, 7 GL & F. 842. 

lU Wright' 9 rnwto, 2 K. & J. 596 ; 25 L. J. (Ch.) 621. 

SamervUU v. SomerviUf, 5 Ves. 749 a, 786, 787. 

Story, 8. 46. 

We8tl4tke, 88. 83—86. 

Phiainwrcy ss. 67-69, 211—228. 

Savigny, as. 353, 354, pp. 53—62. 
(h) Udny v. Udny, L. R. 1 Sc. App. 441 ; DalKoune v. McDouaU, 7 OL & F. 
817 ; and WesUake, s, 35. 
(t) Re Wright's Trusts, 2 K & J. 595 ; 25 L. J. (Oh.) 621. 
(k) Westlake, 9. Z5. Authority (?) 
(Q Ibid, 

(m) Udny v. Udny, L. R 1 Sa App. 441 ; DaUumsie v. MeDouaU, 7 CI. & F. 
817 ; Munro ▼. Mwvro, Und., 842. 
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Every person is held by an absolute rule, or fiction, of law, 
to be at birth domiciled, or to have his legal home, in the 
country in which, at the time of the infant's birth, the. 
person (in most cases the infant's father) on whom the 
infant is legally dependent is then domiciled. 

As to this domicil of origin, the following points require 
notice : — 

Domicil of FxTst, — The existence of a " domicil of origan " must be 

ficii<Mj of considered a fiction or assumption of law. 

law. " The law of England and of almost all civilized countries 

" ascribes to each individual at his birth two distinct legal 
" states or conditions ; one by virtue of which he becomes 
" the subject of some particular country, binding him by the 
" tie of natural allegiance, and which may be called his 
" political status ; another, by virtue of which he has as- 
" cribed to him the character of a citizen of some particular 
" country, and as such is possessed of certain municipal rights, 
" and subject to certain obligations, which latter character is 
*' the civil status or condition of the individual, and may be 
"quite different from his political status. The political 
" staius may depend on different laws in different countries ; 
" whereas the civil status is governed imiversally by one 
" single principle, namely, that of domicil, which is the 
" criterion established by law for the purpose of determining 
" civil status. For it is on this basis that the personal rights 
" of the party, that is to say, the law which determines his 
" majority or minority, his marriage, succession, testacy or 
" intestacy, must depend. International law depends on 
" rules which, being in great measure derived from the 
** Roman law, are common to the jurisprudence of all civi- 
" lized nations. It is a settled principle that no man shall 
" be without a domicil, and to secure this result the law 
" attributes to every individual as soon as he is born the 
" domicil of his father, if the child be legitimate, and the 
" domicil of the mother if illegitimate" (ti). 

(n) Udny v. Udny^ L. B. 1 Sc. App. 441, 457, per Lord Wentbury, It should 
be noticed that the opinion of foreign juriats and (to a certain extent) the 
enactmentfi of foreign codes tend to do away with the distinction between 
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The aim of the fiction which assigns to every one from 
the moment of his birth a domicil of origin is to ensure 
that no man shall be at any moment without a legal 
home (o) in some country, according to the laws of which 
country his legal rights may be, in many respects, deter- 
mined ; but the rule that a child has &om the moment 
of his birth the domicil of his father is clearly based upon 
fact, since an infant's home is, generally speaking, the home 
of his father. 

Secondly, — ^The domicil of origin, though received at Domidl of 
birth (2>), need not be either the country in which the c^Jf^^^^r 
infant is bom, or the country in which his parents are Hrth op of 
residing, or the country to which his father belongs by race ^t^ 
or allegiance. " I speak,'' says an eminent Judge, " of the 
" domicil of origin rather than of birth. I find no authority 
" which gives, for the purpose of succession, any effect to 
" the place of birth. If the son of an Englishman is born 
" upon a journey his domicil will follow that of his father. 
"The domicil of origin is that arising from a man's birth and 
" connections'* {q) ; i.e.y\t is fixed by the domicil of the parent 
at the time of the child's birth. Thus D., the son of an 
Englishman, and a British subject, is bom in France, 
where his father is residing for the moment, though 
domiciled without being naturalized in America. D.'s 
domicil of origin is neither English nor French, but 
American (r). 



domicil and nationality by making a i>er8on'B civil, no less than hia political 
rights depend not on his domicil but on his nationality or allegiance. See 
Codice Civile dd Regiw d^ Italia, Art. .6 ; Bar,, s. 30. 1 Foslix, pp. 1 — 4 ; Fiore, 
88. 42 -47. 

(o) See for cases of homelessness in fact, p. 48 , ante. 

ip) Or " as from birth." 

(q) SomervUle v. SomervUle, 6 Vesey, 749a, 786, 787, per Almnley, M. R. 

(r) This may be a matter of great consequence to D., for supposing his 
father and mother to be unmarried at the time of his birth, the effect of 
their subsequent marriage, on D.'s legitimacy, will depend on the law of the 
country where D.*s father was domiciled at the time of D.*s birth. See 
Be Wrigkt*s TrutU, 2 K. & J. 595, 25 L. J. (Ch.) 621. Rule 35, p. 181, 
poit. 



mate 
infant. 
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1. — CoAe of a Legitimate Infarvt. 

1. Legiti- A legitimate child bom during his father s lifetime has 
his domicil of origin in the country where the infant's 
father is domiciled at the moment of the child's birth, for 

" the law attributes to every individual as soon as he is 
"bom the domicil of his father if the child be legiti- 
" mate " («). 

A legitimate child, for example, is bom at Boulogne at 
a moment when his father is domiciled in Scotland. The 
child's domicil of origin is Scotch. 

2. — Case of Illegitimate or Posthumoua Infant 

2. lUegiti- Such a child has for his domicil of origin the domicil of 
Slant ^^® mother at the time of his birth (i), 

D. is an illegitimate child bom in Franco at a time when 
his father, an Englishman, is domiciled in England, and 
his mother, a Frenchwoman, is domiciled in France. D.'s 
domicil of origin is not English but French (u). 

D. is a posthumous child, whose father was domiciled at 
the time of death in England. At the time of D.'s birth 
his mother has acquired a domicil in France. D.'s domicil 
of origin is French (x). 

3. — Case of a Foundling. 

3. Found- D. is a foundling, i.e., a child whose parents are 
^' unknown. He is found in Scotland. His domicil of 

origin is Scotch (y). 

4. — Ga8e of a LegitvmxUed Person, 

4. Legiid- A person bom illegitimate, but afterwards legitimated 

mated 

(*) Udny V. Udny, L. R. 1 Sc. App. 441, 457, pet* Lord Wedbury, 
{t) See WesOake, s. 35. 

(a) Re Wright'9 TnuU, 25 L. J. (Ch.) 621 ; 2 K. & J. 595. 
{x) WeiUakc, B. 35. Authority (?) 

{y) This is really rather a result of rules of evidence than a direct rule of 
law. See Rule 14, p. 116, potA, 



person. 
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by the subsequenti marriage of his parents, stands in the 
position (after his legitimation) which he would have 
occupied if he had been bom legitimate. His domicil of 
origin is the country where his father was domiciled at the 
time of his birth. D. is the child of a Scotch father and 
an Englishwoman, who were unmarried at the time of his 
birth. At that moment the domicil of his father was 
Scotch, and of his mother English. On the marriage of 
his parents D. becomes, according to Scotch law, legitimated. 
D.*8 domicil of origin is henceforth Scotch (0). 



Domicil of Choice, 

Rule 7. — Every independent person can acquire Biiio 7. 
a domicil of choice, by the combination of residence DomicU of 
{factum), and intention of permanent or indefinite ^ow^' 
residence {animus manendi), but not otherwise (a). ■^^^^'^^ 

It will be convenient to consider separately the meaning 
of, and the authorities for, first, the affirmative, secondly, 
the negative portion of the rule. 



(2) Udny V. Udny, L. R 1 Sc. App. 441. 
Ddthoune v. McDouaU, 7 CL & F. 817. 
Munro v. MunrOf ibid. 842. 
LegitimtUio per svibsequeru matriviomam is unknown to English law, but 
when it takes place under a foreign law its effect is for most purposes 
recognised by our courts. See Rule 35, p. 181, pott, 
(a) Udny v. (/dny, L. B. 1 Sc. App. 441, 457, 458. 
BeU y. Kennedy, Ibid,, 807, 450. 
Ooaier v. Rivaz, 2 Curt. 855. 
Maltasa v. MaUa98, 1 Bob. Ecc. 67, 78. 
Forbes v. Forbes, 28 L. J. (Ch.) 724, Kay, 341. 
ffaldane v. EcJtford, L. R 8 Eq. 631. 

Hoskins v. MaUhevjs, 25 L. J. (Ch.) 689 ; 8 De G. M. & G. 13. 
Jopp V. Wood, 4 De G. J. & S. 616, 621, 622. 
Story, s. 44. 
WesUake, ss. 87—40. 
PhUlimore, ss. 203—210. 
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(i.) Aoqui- 
sition by 
residence 
and 
animtu 



(i.) MoSa of acquisition. 

Every person begins life as an infant, and therefore as a 
dependent person. When he becomes an independent 
person (which can in no case happen before he attains his 
majority) (6), he will find himself in possession of a 
domicil (c), which will in most cases be his domicil of 
origin (d). 

He can then obtain for himself, by his own act and will, 
a legal home, or domicil different from the domicil of 
origin, and called a domicil of choice. This domicil is 
acquired by the combination of residence, and the inten- 
tion to reside, in a given country. 

" It may," it has been said, " be conceded that if the 
''intention of permanently residing in a place exists, a 
" residence in pursuance of that intention will establish a 
" domicil" (e). The process by which this new domicil is 
acquired has been thus aptly described. " A change of" [the 
domicil of origin] " can only be effected animo et facto — 
" that is to say, by the choice of another domicil evidenced 
" by residence within the territorial limits to' which the 
"jurisdiction of the new domicil extends." [A person] "in 
" making this change does an act which is more nearly 
"designated by the word 'settling,' than by any one 
"word in our language. Thus we speak of a colonist 
'* settling in Canada, or Australia, or of a Scotsman settling 
" in England, and the word is frequently used as expressive 



(b) It may happen later, e,g., io the case of a woman who marries while 
an infant, and becomes a Mddow, late in life. The age of majority is fixed 
by English law at 21. By other laws, at other periods, e.ff.y by Prussian 
law at 25. A question may arise, as to which no English decision exists, 
whether a person, eg., a Prussian of 22, will be considered by the English 
oonrto as capable of acquiring a domicil at the age of 21. It may be con- 
jectured that the answer to this inquiry depends, in part at least, on the 
law of the country where he acquires a domicil. He might be held capable 
of acquiring an English domicil. 

(c) See Rule 11, pp. 107—109, poH. 

(d) If it is not, it becomes immediately his domicil of choice by the 
process of acquisition described in the text. 

{e) Bdl T. Kennedy^ L. B. 1 Sc. App. S07, 819, per Lord Oranworth, 



DOMICIL OF NATURAL PERSONS. 75 






of the act of change of domicil, in the variouB jndgments 
pronounced by our courts" (/). The acquisition in short 
of a domicil of choice, is nothing more than the technical 
expression for settling in a new home or country, and 
therefore involves the existence of precisely those con- 
ditions of act and intention, which we have seen to be 
requisite for the acquisition of a home (gr). 

" The only principle which can be laid down as governing 
*' all questions of domicil is this, that where a party is 
*' alleged to have abandoned his domicil of origin, and to 
" have acquired a new one, it is necessary to show, that there 
" was both the factwm and the anvnms. There must be 
*' the act and there must be the intention" (A). 

(/) Udny V. Udm,yy L. R 1 So. App. 441, 449, per Lord Chelmifbrd. 

{g) It may therefore be thought that the term domicH of choice is exactly 
equivalent to the ordinary expression home, as already defined (see p. 44, 
ante), but this is not the case. A domicil of choice is always a home, 
but a home is not always a domicil of choice. For the domicil of 
origin being imposed by a rule of law, is never considered as a domicil of 
choice ; though as a matter of fact a person^s domicil of origin is, in most 
instances, a person's actual home. So again a person's real home may not, 
in the eye of the law, be his domicil of choice, since he may be a person 
who, though in fact capable of choosing a home for himself, is legally 
incapable of such choice. Thus minors or married women often do dioose 
homes for themselves, but as they are considered by law incapable of such 
choice, the home they have in fact chosen is not legally their domicil of 
choice. 

Though again the legal conditions necessary for the acquisition HSf a 
domicil of choice are in substance the same as the conditions necessary for 
the acquisition of a home, these conditions are, for l^;al purposes, defined 
with technical precision. The legal theory further, that every one has 
a domicil of origin, which is, so to speak, presumably his home, leads 
to the result that the law requires stronger proof of deliberate intention to 
acqtdre a new domicil than would be demanded by any person who with- 
out reference to l^pal rules wished to deteribine whether D. had or had not 
left England and settled in Australia, and generally the courts, in judging 
whether a man has acquired a domicil of choice, look more to intention, 
and less to length of residence, than would popular judgment in inquiring 
whether he had acquired a new home. Thus it can hardly be doubted either 
that the decision in Bell v. Kennedy (L. R. 1 Sc App. SOT) is legally 
gorrect or that it is opposed to ordinary notions. A layman l^nld 
probably have held that Mr. Bell had settled in Scotland. 

(A) CodcrO, v. CodereU, 25 L. J. (Gb.) 780, 731, per KvnderOey, f.-C. 
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" A new domicil is not acquired until there is not only 
" a fixed intention of establishing a permanent residence in 
" some other country, but until also this intention has 
" been carried out by actual residence there" (i). 

It is in short admitted in general terms, that "the 
" question of domicil is a question of fact and intention'* (k). 

Particular attention therefore is due to the nature both 
of the requisite fact, viz., " residence," and of the requisite 
" intention." 
(i.) Resi- (i.) Residence. — The nature of residence considered as 
a part of domicil, and thus looked at as a physical fact, 
independently of the animvs numendi, has been little 
discussed (I). It may be defined (as already suggested) as 
" habitual physical presence in a place or country/' The 
word however "habitual,'* must not mislead. What is 
meant is not presence in a place or country for a length 
of time, but presence there for the greater part of the 
time, be it long or short, which the person using the term 
residence contemplates. 

The residence which goes to constitute domicil, certainly 
need not be long in point of time. " If the intention of 
"permanently residing in a place exists, a residence in 
" pursuance of that intention, however short, will establish 
" a domicil" (m) 

The residence must however be in pursuance of, or 
influenced by, the intention. 

This characteristic, however, in common with other 
qualities which are generally ascribed to residence, con- 
cerns not the physical fact of residence, but the mental 



(t) BM V. Kennedy^ L. R. 1 Sc. App. 807, 319, per Lord Ohdmrford. 

(i) AUomey-OeMTol v. Kent, 31 L. J. (Ex.) 391, 893, per Wilde, B. See 
aUo ColUer v. Rivaz, 2 Curt. 855 ; MaUast v. AfaUass, 1 Rob. Ecc. Rep. 67 . 

(0 It may be well to note again that residence is often used as including 

the animus manendi, and hence as equivalent to home or domicil See, e.g., 

King v. Poxtodl, 3 Ch. D. 518, 520, for expressions of Jessell, M. R., as to 

residence, where the term is clearly used as including the animus fnanendi, 

see p. 48, note (e), ante, 

(m) Bdl V. Kennedy t L. R 1 Sc. App. 307, 319, per Lord Orantoorth, 
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fact of the choice, purpose, or intention to reside {anvrmui 
vhanendi). 

(ii.) Intention. — The main problem in deteimining the (ii.) Inten- 
nature of domicil (o), in so far as it depends upon choice, ^^' 
consists in defining the character of the necessary purpose, 
intention, or animus. The difficulty lies partly in the 
nature of the thing itself, partly in the different views 
which courts and writers have at different times enter- 
tained, as to the nature and definiteness of the requisite 
intention or purpose. The best definition or description 
of the requisite animtus, appears to be, the present inten- 
tion of permanent or indefinite residence in a given 
country, or (if the same thing be expressed more 
accurately, in a negative form) "the absence of any 
"present intention of not residing permanently or in- 
" definitely in a given country'' (p). 

There exists no authoritative definition of the ani- Charac- 
mi« manendi necessary to the acquisition of a domicil intention, 
of choice, but there are four points as to its character 
which deserve notice. 

First — The intention Tnust amount to a purpose or (i) Must 

^j.^"^^ amount to 

" The domicil of choice is a conclusion or inference which 
" the law derives from the fact of a man fixing vohmtarily 
" his sole or chief residence in a particular country. It 
*'mu8t not be prescribed or dictated by any external 
" necessity " (q), " In order that a man may change his 
" domicil of origin he must choose a new domicil — the word 
" 'choose' indicates that the act is voluntary on his part ; he 
" must choose a new domicil by fixing his sole or principal 
" residence in a new country (that is, a country which is 



(o) See D^nUion of Domicil, App., Note I. 

(p) For the substance of this description, see Stori/y s. 43, and compare 
the language of Lord Cairns in Bell v. Kennedy, L. B. 1 Sc. App. 307, 318. 
See also judgment of Martin, B., Attorney-General v. Kent, 31 L. J. (Ex.) 
391, 895, 396. 

[q) Udny v. Udny, L. R. 1 Sc. App. 441, 458, per Lord Westhury. The 
word " Yolantarily " may easily mislead. See pp. 78, 144 — 146, post. 
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'* not his country of origin), with the intention of residing 
" there for a period not limited as to time " (7'). 

The expression that the residence must be " voluntary," 
or a matter of choice, is not in itself a happy one, since 
supposing a person to make up his mind to settle in a 
country for an indefinite time, the "motive," whether it 
be economy, pleasure, or even considerations of health (s), 
is indifferent, though certainly the residence would not in 
some of these cases be termed, in ordinary language, a 
matter of choice. What, however, is intended to be ex- 
pressed, and is undoubtedly true, is, that the residence 
must be connected with distinct purpose, or intention to 
reside. In this sense, therefore, there must be a residence 
of " choice." The mere fact, in other words of residence, 
however prolonged, has no effect on the acquisition of 
domicil, unless the residence is in consequence of an inten- 
tion to reside. Hence, to take a familiar example — resi- 
dence in a country, under imprisonment, or in consequence 
of detention arising from illness, as where D., domiciled in 
England, falls ill on a journey through France, and is 
delayed there from week to week, does not entail a change 
of domicil. 

How far How far this intention or choice must be distinct or 

tmtion'be oonscious is Still an open question. 

oonacions? Some judges have held that it is not necessary, in order 
to establish a domicil, that a person should have absolutely 
made up his mind as to which of two countries is the 
place which he intends to make his permanent home. 

" One word," says Bramwell, B., " with regard to the 
" intention." [The counsel for the defendant] " says, and I 
" think he errs there, that [D.] did not intend to remain 
" in England, because he contemplated that he might 



(r) King v. FoxweU, 8 Ch. D. 618, 520, per JetteO, M. R. 

{t) See ffotHns ▼. MaUhem, 25 L. J. (Ch.) 689 ; 8 De G. M. & G. 18, 
compared with the expreBsion of Lord Westbury in Udny y. Udny, L. R. 1 
So. App. 441, 458, which iieemfi to imply that a domicil of choice must not 
be dictated by a desire for " relief from illnefls." See pp. 188 — 147, post. 
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''possibly go back to India. I think there is a very 
''common mistake made in such cases, which is the 
"assumption that a man must absolutely intend one of 
" two things, for it may be that he has no absolute in- 
" tention of doing either. It may be that [D.] did not 
"contemplate the case at all arising of an opportunity 
" of going back to India. So that, if he had been sud- 
"denly appealed to upon the subject, he might have 
" said, 'I have never thought of it.' I think, however, it 
" appears that he had contemplated the possibility of re- 
" turning to India. But is it to be said that a contingent 
"intention of that kind defeats the intention which is 
" necessary to accompany the factv/m, in order to establish 
" a domicil ? Most assuredly not. There is not a man who 
" has not contingent intentions to do something that would 
" be very much to his benefit if the occasion arises. But if 
" every such intention or expression of intention prevented 
" a man having a fixed domicil, no man would ever have 
" a domicil at all, except his domicil of origin " (u). 

Others have laid down that a somewhat more distinct 
intention must exist. "It must," it has been said, "be 
" shown that the intention required actually existed, or made 
" reasonably certain that it would have been formed or 
" expressed if the question," [whether a person intended to 
change his domicil] " had arisen in a form requiring a 
" deliberate or solemn determination " {x). 

The diflerence of view, however, is not, after all, great. 
It is granted on all hands that there must be a distinct 
anvnivs manendi. It is further granted that, in the 
course of a long residence, a purpose to reside permanently 
or settle may grow up gradually and unconsciously (y). 
In any case a real intention must exist, but where the 
residence is long, less proof of the intention is required. 
The question about the degree of definiteness of purpose 

(u) Attomey-Oeneral v. PoUinger, SO L. J. (Ex.) 284, 291, 292, per 
Bramwellf B. 

(jc) DouylKU V. D&ugUu, It, R. 12 Eq. 617, 645, per Wiekem, V.-C. 
(y) See Maltats v. MaUaas, 1 Bob. Eoc. 67, 73. 
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which is needed, refers rather to the evidence than to the 
nature of the intention, 
(ii) Must Secondly, — The intention must be an intention to reside 
tiono?per- P^'^^^'^f^f^ently, OT foT an indefinite period (z). 
manent It must be — that is to say, not an intention to reside 

for a limited time or definite purpose, but " an intention 
" of continuing to reside for an unlimited time " (a). 

If, for example, D , domiciled in England, goes to America 
for six months, or to finish a piece of business, or even 
with the intention of staying there only until he has 
made a fortune (6), he retains his English domicil. Thus, 
a residence in a foreign country for twenty-five years (c) 
will not change a person's domicil in default of the inten- 
tion of settling permanently or indefinitely in such foreign 
country ; but it is, of course, " true that residence originally 
" temporary, or intended for a limited period, may after- 
" wards become general and unlimited, and in such a case, 
" as soon as the change of purpose or ani/mua manendi can 
" be inferred, the fact of domicil is established " (d). If D., 
who goes to America, intending to stay there for a limited 

{z) It 18 maintained by an eminent writer (2 Frfuer^ Jluiband cmd Wifef 
2nd ed., p. 1266) that a person cannot change his domicil unletss he has the 
intention to change his civil status. This contention is, however, according 
to English law, erroneous, for it is clear that if D. leaves England for good 
and takes up his residence in France with the intentioD of residing there 
permanently he will, by our courts, be held to have acquired a French 
domicil, and this, even though he may wish to retain his sUUus as an 
English citizen ; nor is it easy to see how, on any view, a change of domicil 
can be made to depend on the intention to change a person's dvil aUUus, 
Most people, on leaving one countxy to reside in another, do not in fact 
either contemplate or understand the effect of such residence on their civil 
status. The doctrine, in fact, that a change of domicil cannot be effected 
without the intention to make a change of stattiSt appears to be only a 
slightly different form of the doctrine deliberately rejected by the House 
of Lords, that a person cannot change his domicil unless he intends qucUeniu 
in iUo exuere patriam, 

(a) Udny v. Udny, L. R. 1 Sc. App. 441, 458, per Lord Westbury, 
(6) Jopp V. Wood, 34 L. J. (Ch.) 212 ; 4 De G. J. It S. 616. See, however, 
Doucet V. Oeoghegatif 9 Gh. D. 441. 

(c) Ibid, 

(d) Udny v. Udny, L. B. 1 Sc. App. 441, 458, per Lord Westlmry. 
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period, after living there for a year or two, makes up his 
mind to reside there permanently, he at once acquires an 
American domicil. 

Thirdly. — The vntention must be an intention ofi^) Must 
abandoning, i,e,, of ceasing to reside permanently in, the tion of 
former domicil. abandon- 

- . ing exist- 

" The intention must be to leave the place where the ing 
" party has acquired a domicil, and to go to reside in some **^°"*'*^ 
" other place as the new place of domicil " (e). Indeed, if 
it be granted that a man can have but one domicil at the 
same time (/), it necessarily follows that the purpose or 
animus requisite for acquiring a domicil in France must 
exclude the purpose requisite for retaining a domicil in 
England. 

Fourthly. — The intention need not he an intention to (^^O Need 
change allegiance (g), intention 

The intention to reside permanently in a country, is not *JL^^*'»«o 
the same thing as the intention or wish to become a 
citizen of that country. 

It was, indeed, at one time held, that a man could not 
change his domicil, for example Irom England to France, 
without doing at any rate as much as he could to become 
a Frenchman. He must, as it was said, " intend quatenus 
in iUo eauere patriam " (A). But this doctrine has now 
been pronounced by the highest authority erroneous (i), 
and the law has been thus laid down : — 

" It is universally, or all but imiversally, true, that in 
*' order to prove that the domicil of an adult of sound miud 
'' has been changed an intention on his part must be 
" shown. The question on which opinions have diflFered is 
" as to what he must be shown to have intended. Accord- 
" ing to one view, it is suflScient to show that he intended 

(e) Lyall v. Pofam, 25 L. J. (Ch.) 746, 749, per EindersUy, V.C. 
(/) See Bule S, p. 61, ante, 
ig) See, however, p. 70, note (n), ante. 

(h) Moorhouse v. Lord, 32 L. J. (Ch.) 295, 298 ; 10 H. L. G. 272, 283, 
per Lord Oranworth^ foUowed by /n re Capdevidltj 33 L. J. (Ex.) 306. 
(t) See Udny v. Udny, L. R 1 Sc. App. 441. 
Brunei v. Brunei, L. K. 12 Eq. 298. 

a 
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"to settle in a new country; to establish his principal or 
" sole and permanent home there, though the legal conse- 
" quences of so doing, on his civil %taius, may never have 
"entered his mind. According to the other view, it is 
" necessary to show that he intended to change his civil 
" status, to give up his position as, for the purposes of civil 
" status, a citizen of one country, and to assume a position 
"as, for the like purposes, the citizen of another. This 
" stricter view is supported by opinions of great weight, 
" amongst others by the Lord President in Donaldson v. 
" McClure (k) ; that of the Lord Chief Baron Pollock in 
" Attomey-OeTieral v. Countess de Wahlstatt ([), and by 
" some expressions used by the late Lords Cran worth and 
" Kingsdown. And it would be an extremely convenient 
" one, since if, for the purpose of showing that a man had 
" changed his domicil, it were necessary to show that the 
" notion of a change of the civil status had occurred to his 
" mind and been accepted by his will, the attempt would 
" in most cases fail. Few men think of or wish for a change 
" of civil domicil as such, except, perhaps, in certain cases 
"where a man desiring to change his political domicil 
" contemplates the change of civil domicil as involved in 
"it, and occasionally where the object of the change is 
" to escape into a freer condition of marriage law. And 
cases like Ilaldane v. Eckford (m), where the change of 
civil status can be shown to have been recognised and 
" accepted by a person who had no special reason to desire 
"it ... . are very rare indeed. The stricter rule 
" would, therefore, in the great majority of cases, leave 
"the domicil to be governed by origin, which, it seems 
"to me, would be in every respect a convenient view. 
" In this case, if I considered the stricter rule as law, I 
"should have no difficulty whatever in holding that the 
" testator never changed his domicil. I feel sure that the 

(it) 20 Court of Sess. cases (2nd series), 307. 
(l) 3 H. & C. 874. 
(m) L. K. 8 Eq. 631. 






it 
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" idea of changing his civil stofiw from that of a Scotch- 
man, under Scotch law, to that of an Englishman, under 
English law, never occurred to him, and that if it had 
" occurred to him he would have repudiated it. Probably 
" the question as to his eldest son's legitimacy would of 
" itself have been conclusive on this point. 

" But I cannot satisfy myself that the stricter rule, as I 
" have called it, can be considered as the law of England. 
" It never was I believe the law of any other country, except 
" perhaps Scotland, or recognised as law by any of the text 
" writers of European authority who have dealt with ques- 
" tions of domicil, and it is difficult to believe that the law 
" of England has drifted so far from the general principles 
" on which it professed to be founded and which it always 
" professed to follow. It seems to me, as it did to Vice- 
" Chancellor James in HaMane v. Eckford (n), that the 
"intention required for a change of domicil, as dis- 
" tinguished from the action embodying it, is an intention 
" to settle in a new country as a permanent home, and 
" that if this intention exists and is sufficiently carried into 
" eflFect certain legal consequences follow from it, whether 
"such consequences were intended or not, and perhaps 
" even though the person in question may have intended 
" the exact contrary " (o). 

(ii.) No othei' mode of acquisition. i^uWtion 

The concurrence of residence and intention, for however reeidenoe 
short a time, is essential for the acquisition of a domicil. ?"^ ^ 
" We are all agreed," it has been said, ** that to constitute 
a domicil, there must be the fact of residence .... 
and also a purpose on the part of [D.] to have continued 
" that residence. While I say that both must concur, I say 
" it with equal confidence that nothing else is necessary" (jp). 
With reference to the circumstances of a particular case 
the principle has been thus stated : — 

(n) L. R 8 Eq. 631. 

(o) Dowjlfu V. Doujlast L. R. 12 Eq. 617, 644, per Wideens, V.C. 

(p) ArwM V. Grooniy 1846, 9 D. 142, iw Lord Jeffrey. 

G 2 
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" I cannot but think, that all the facts with respect to 
" the abandonment of the old domicil, and the acquisition 
" of a new one, indicate not only an intention [on D/s part] 
" to reside at Brussels, and make that place his home, but 
" that the fact and the intention concur together, which is 
" all that is necessary to constitute a domiciL Length of 
" time will not alone do it, intention alone will not do it, 
"but the two taken together do constitute a change of 
" domicil. No particular time is required, but when the 
"two circumstances of actual residence, and intentional 
" residence concur, there it is that a change of domicil is 
" eflFected " (3). 

" Residence " alone, clearly will not suffice. 

This is sufficiently apparent from the ordinary case of 
persons travelling, or living abroad, who retain a home in 
a country they may not have seen for years (r). 

" Intention " alone will not suffice. 

D., who has never resided in Australia, will clearly not ac- 
quire a domicil there by the mere intention to reside there. 

Nor will the fact, that D. has set forth from England on 
his voyage to Australia, give him an Australian domicil 
until he arrives there. 

This must be noticed, because it was at one time 
thought (d), that a new domicil could be acquired in 
itinere, i.e., that if D. left England, intending to settle, e.g., 
in Australia, he acquired an Australian domicil the moment 
he quitted England (t). But this notion has now been 
rejected by the highest authorities, and the principle is 
completely established, that a domicil of choice is acquired 
by nothing short of the concurrence of residence and 
intention. 

From the fact that the acquisition of a domicil of choice 
depends solely on the co-existence of the two facts of 

(9) Collier ▼. Rivaz, 2 Curt 865, 857, per Sir ff. Jenner Fust, See also 
Udny ▼. Udny, L. R. 1 Sc. App. 441, 450. 

(r) See further for cases where there is no change of domicil, because 
there is residence without the animus manendi^ pp. 125 — 140, post. 

(s) See expressions of LeachjV.C, ia Munroev, Douglas^ 5 Madd. 879, 405. 

(0 See further Rule 8, p. 86, post. 
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residence and intention to reside, two important results 
may be deduced. 

FiTdt, — A 'person* s wish to retain a domicU vn one (i.) Domi- 
country wUl not enable him to retain it if, in fact, he Jjjj^^ 
resides with the animus manendi in another, by mere 

D,, originally a domiciled Englishman, resided at Ham- retain it 
burgh with the intention of living there for an indefinite 
period. He wished, however, to retain his English domicil, 
and coming for a temporary purpose to England made a 
will there, in which he declared his intention not to re- 
nounce his English domicil of origin. He then returned to 
Hamburgh, and continued living there with the ani/mus 
mansndi till his death. D. had at the time of his 
death, a domicil at Hamburgh, and not in England (x). 

'' I consider the declaration of the testator as meaning 
" that he intended to go back to Hamburgh to live and die 
*' there, though it was not his intention of never coming to 
" England again. Probably he wished for two domicils. But 
" in spite of a lurking desire to return to England, his acts 
" show an intention to live and die at Hamburgh, and that 
" is not affected by the declaration. . . . That being 
" so, he covld not hdp gimng up his English domicil" (y), 
" The testator does not say that he had no intention of re- 
" roaining at Hamburgh during his life, but only that he 
" wished to retain his English domicU. That he covld not 
"do" (z). 

Secondly,— The acquisition of a domicil cannot be (%) Domi- 
affected by rules of foreign law, S^ by 

By the law of some countries, e.g., of France, a person is "^" o^ 
required to fulfil certain legal requirements, before he is la^^ 
considered by the French courts to be domiciled in 
France (a), but if a person in fact resides with the animus 

(x) JU Steer, 8 H. & N. 594, 28 L. J. (Ex.) 22. 

(y) Jn rt Steer, 8 H. & N. 594, 599, per Pollock, C.B. 

{9) Ibid,, per BramwtU, B. 

(a) Bremer v. Freeman, 10 Moore P. C. 306. 

CoUur V. Rivaz, 2 Curt. 855. 

HvmiUfm ▼. DaOae, 1 Ch. D. 257. 
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Tnanendi in France, he will be considered by our courts to 
be domiciled there, even though he has not complied with 
the requirements of French law. 

D., an English peer, lives in France, and as a matter 
of fact intends to pass the rest of his life in France. He 
wishes, however, to retain a domicil in England. He 
occasionally exercises political rights there, and always 
describes England in formal documents as his domicil. D. 
is domiciled in France (c). 

This principle must of course be restrained to the legal 
requirements of foreign law (d). If an English statute re- 
quired that a person should, in order to be domiciled in a 
country, perform certain legal conditions, such as depositing 
a declaration with an official of his intention to become 
domiciled therein, the rule laid down by the statute would, 
like any other part of English law, be applied by our courts. 
This matter deserves consideration, because under 24 & 25 
Vict c. 121 (e), the Crown has power to enter into a treaty 
with any foreign state, the effect of which if made, e,g,, 
with France would be that for purposes of testate or 
intestate succession a British subject could not acquire a 
domicil in France or a French subject acquire a domicil in 
the United Kingdom without having fulfilled the legal 
conditions as to a declaration and otherwise required by 
the Act. 



Change of Domicil. 

Bttie>* Rule 8. — 
Domidi of (l) The domicil of origin is retained until a 

origin ftnd ,, •,. 

choioe how domicil of choice is in fact acquired (/). 

ohanged. 

(c) ffamilUm ▼. DaUa$, 1 Ch. D. 257. 

((2) See, however, as to the possible effect of the Indian Succession Act, 
1865, on a person's domldl, the Scotch case, Wauckope y. Wauchope, 23 
June, 1877, 4 B. 945. 

(e) See p. 65, ante, and Foreign WiUt Acts, App., Note. 

(/) Udny ▼. Udny, L. R 1 So. App. 441 ; £dl v. Kennedy, Odd. 807. 
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(2) A domicil of choice is retained until it is 
abandoned {g)y whereupon either 
(i) a new domicil of choice is acquired ; 

or, 
(ii) the domicil of origin is resumed. 

An independent person retains a domicil in a country 
where he has once acquired it until he has (in the strict 
sense of the term abandonment) abandoned (A) that country 
by giving up not only his residence there, but also his 
intention to reside there, or to use untechnical language, 
until he has left the country for good. But though a 
domicil is never changed without actual abandonment of 
an existing domicil the legal effect of a man's having left 
a country where he is domiciled for good, differs according 
as the domicil is a domicil of origin or a domicil of choice. 

" Everyone's domicil of origin must be presumed to (i.) Dond- 
** continue, until he has acquired another sole domicil by ^^ 
" actual residence, with the intention of abandoning his retained 
" domicil of origin. This change must be anvmo et facto, ^a ot 
" and the burden of proof unquestionably lies on the party c^o'c® . 
" who asserts the change" (h). " It is a clear principle of aoquixed. 
" law, that the domicil of origin continues until another 
" domicil is acquired, i.e., till the person whose domicil is in 
" question, has made a new home for himself in lieu of the 
" home of birth" (i). 

The meaning of these expressions is that a domicil of 
origin ca.nnot be simply abandoned If D. is in possession 
of an English domicil of origin, he may indeed in fact 
abandon England as his home without in reality settling 



ig) Udny ▼. Udny, L. It 1 Sc. App. 441 ; Bdl v. Kennedi/, ibid. 807. 

(A) See p. 46, 47, ante. 

{h) Aiknian v. Aiknum, S Maoq. 854, 877, per Lord Weslbury. 

(t) Iba,, p. 868, per Lord CramoortL 
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elsewhere, but in the eye of the law he cannot give up or 
get rid of his domicil of origin until he has in fact changed 
it for another, by settling in another country. Though in 
reality homeless he will, until he settles elsewhere, be con- 
sidered to have his legal home or domicil in England. 

D., the descendant of a Scotch family, had a domicil of 
origin in Jamaica. After he came of age he sold his 
estates in Jamaica and left the island, to use his own ex- 
pression, for good. He then went to Scotland and remained 
there for some time without making up his mind whether 
to settle in Scotland or not The Court of Session held 
that D. had acquired a Scotch domicil, but the House of 
Lords reversed their decision, and held that D. remained 
domiciled in Jamaica. The law on the subject was laid 
down by their Lordships in the following terms: — 

" What appears to me to be the erroneous conclusion at 
" which the Court of Session arrived is in great part due 
"to the circumstance, frequently lost sight of, that the 
" domicil of origin adheres until a new domicil is acquired. 
" In the argument, and in the judgments, we find constantly 
" the phrase used that he had abandoned his native domicil. 
" That domicil appears to have been regarded as if it had 
'^ been lost by the abandonment of his residence in Jamaica. 
"Now, residence and domicil are two perfectly distinct 
'' things. It is necessary in the administration of the law 
" that the idea of domicil should exist, and that the fact of 
" domicil should be ascertained, in order to determine which 
" of two municipal laws may be invoked for the purpose of 
" regulating the rights of parties. We know very well that 
" succession and distribution depend upon the law of the 
'* domicil Domicil, therefore, is an idea of law. It is the 
" relation which the law creates between an individual and 
" a particular locality or country. To every adult person 
" the law ascribes a domicil, and that domicil remains his 
" fixed attribute imtil a new and diflferent attribute usurps 
" its place. Now this case was argued at the Bar on the 
" footing, that as soon as" [D.] "left Jamaica he had a settled 
" and fixed intention of taking up his residence in Scotland. 
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" And if, indeed, that had been ascertained as a fact, then 
*'you would have had the animus of the party clearly 
" demonstrated, and the/oc^um, which alone would remain 
" to be proved, would in fact be proved, or, at least, would 
" result immediately upon his arrival in Scotland." 

"The true enquiry, therefore, ia — Had he this settled 
" purpose, the moment he left Jamaica, or in the course of 
" the voyage, of taking up a fixed and settled abode in 
" Scotland? Undoubtedly, part of the evidence is the ex- 
" temal act of the party ; but the only external act we have 
" here is the going down with his wife to Edinburgh, the 
" most natural thing in the world, to visit his wife's relations. 
" We find him residing in Scotland from that time ; but 
" with what intention his residence continued there we have 
" yet to ascertain. For although residence may be some 
" small prvmdfcicie proof of domicil, it is by no means to be 
" inferred from the fact of residence that domicil results, 
" even although you do not find that the party had any 
other residence in existence or in contemplation. I take 
it that*' [D.] "may be more properly described by words 
" which occur in the Digest ; that when he left Jamaica he 
" might be described as qvxBrens, quo se conferat, atque 
" ubi conatituat domiciliuTa (k). Where he was to fix his 
" habitation was to him at that time a thing perfectly un- 
" resolved; . . . The question is, had he any settled 
" fixed intention of being permanently resident in Scotland 
" on the 28th September, 1838? ... It is impossible 
" to predicate of him that he was a man who had a fixed 
" and settled purpose to make Scotland his future place of 
" residence, to set up his tabernacle there, to make it his 
" future home. And unless you are able to show that with 
perfect clearness and satisfaction to yourselves, it follows 
that the domicil of origin continues. And therefore I think 
" we can have no hesitation in answering the question where 
" he was settled on the 28th September. It must be 



(t 






{k) Dig. lib. 60, 1. 1, 27. 
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" answered in this way : he was resident in Scotland, but 
"without the animtca maneTidi, and therefore he still 
" retained his domicil of origin" (m). 

(2.) Domi- A domicil of choice, or a home is retained (n\ until both 
choice residence {factvm) and intention to reside {animus), is in 
retained fg^^ given up, but when once both of these conditions have 
abandon- ceased to exist, it is abandoned as well in the eye of the 

Of the principle, that a domicil of choice is retained 
until actual abandonment, the following case affords a 
good illustration : 

D., a widow, whose domicil of origin was English, 
acquired by marriage a domicil in France. After her 
husband's death she determined to return to England as 
her home. She went on board an English steamer at 
Calais, but was seized with illness, and before the vessel left 
the harbour^ re-landed in France, where after some months 
(though wishing to return to England) she died having 
been unable on account of ill-health to leave France. D. 
retained her French domicil. " I cannot think,*' it was 
laid down, " that there was a sufficient act of abandonment, 
" as long as the deceased remained within the territory of 
" France, her acquired domicil " (o). 

The case is an extreme one, and the court were not 
without hesitation as to the question whether D. had or 
had not resumed her English domicil. The case, however, 
is correctly decided, and exactly illustrates the principle 
that a domicil of choice is retained, until actual residence 
in a country is brought to an end. So, again, if D., an 

(f») BtU ▼. Kennedy, L. R. 1 Sc. App. 807, 820, 821, 822, per Lord Wett- 
bury. This principle, it may be well to remark, equally applies, whether D. *b 
domicil of origin be one which he has never lost, or one which he has 
changed, and then resumed ; in either case it is, in the eye of the law, 
retained until he has actually acquired and is in possession of a domicil 
of choice. 

(n) See pp. 50, 51, ante. 

(o) In good* of Baffernd, 82 L. J. (P. & M.) 208, 204, per Sir C. Crtiwdt. 
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Englishman, who has acquired a domicil of choice in Ger- 
many returns for a time to England, but retains the 
intention to reside permanently in Germany, he does not 
lose his German domicil (p). To use, in short, technical 
language, the domicil of choice is retained, either /oofo or 
anvmo. 

The principle, on the other hand, that actual abandon- 
ment of such a domicil puts an end to its existence, not 
only in fact, but in the eye of the law, has been judicially 
stated in the following terms : 

" It seems reasonable to say, that if the choice of a new 
abode and actual settlement there constitute a change of 
the original domicil, then the exact converse of such a 
" procedure, viz., the intention to abandon the new domicil, 
" and an actual abaodonment of it, ought to be equally 
" effective to destroy the new domicil. That which may be 
" acquired may surely be abandoned " (g). 



The abandonment of one domicil of choice may, as a (i.) either 
matter of fact, coincide with the acquisition of another (r). \^^^ ^f 
D., for example, whose domicil of origin is English, has choice ie 
acquired a domicil of choice in France. He goes to Ger- ^^^^'^ 
many, intending to reside there for a short time, and there- 
fore on arriving in Germany, still retains his French 
domicil of choice, but after residing in Germany for 
some time, he makes up his mind to reside there perma- 
nently. At that moment, both his French domicil of 
choice is abandoned, and a German domicil of choice is 
acquired. 

So far there is no difference between a domicil of 
origin and a domicil of choice ; either may be abandoned, 
simultaneously with the actual acquisition of another 
domicil. 



(p) Rt Steer, 28 L. J. (Ex.) 23, 8 H. & N. 694. 

(9) Udny ▼. Udny, L. R. 1 Sc App. 441, 460, per EaOierUy, 0. 

(r) See p. 50, amiie. 
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(ii.) the A person in possession of a domicil of choice, may 

^^^Jrta abandon it, and at the same moment, in actual fact, resume 

reeumecL his domicil of origin. This case presents no peculiarity, 

and is, in its essential features, exactly like the case already 

considered, of D.'s in fact abandoning one home or domicil 

of choice simultaneously with the acquisition of another. 

But another state of circumstances is possible. A 
person may, as a matter of fact, abandon a home and 
domicil of choice in one country without in fact acquiring 
a home in another {%), 

D., for example, whose domicil of origin is English, has 
an acquired home or domicil of choice in France. He 
leaves France for good without any intention of returning 
to England or of settling in any country whatever. He is 
in fact homeless. As, however, no one can in the eye of 
the law be without a domicil (t), it is a matter of logical 
necessity, that in order to give D. a domicil, one of two 
fictions should be adopted. 

It might, in the first place be held, that in the case of 
an acquired, as of an original domicil, any existing domicil 
was retained, until another was actually acquired ; or, to 
take D.'s particular case, that D. retained his French 
domicil, until he in fact settled in some other country. 
This view, however, which was at one time adopted by our 
courts (m) is now rejected (a;). 

It might, in the second place, be held, that on the simple 
abandonment of a domicil of choice^ the domicil of origin 
is by a rule of law at once resumed or re-aoquired, and 
this is the view now adopted by English tribunals. 

D., for example, when he leaves France for good, with- 
out any intention of settling elsewhere immediately re- 
acquires his English domicil. For the true doctrine is, 
that the domicil of origin reverts firom the moment that 
the domicil of choice is given up. " This is a necessary 



(«) See p. 48, wnU, 

(«) See Bole 2, p. 59, ante. 

(i() See Muwroe v. Douglas, 5 Madd. 879. 

(v) See p. 95, pott. 
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" conclusion, if it be true that an acquired domicil ceases 
" entirely whenever it is intentionally abandoned, and that 
"a man can never be without a domicil. The domicil of 
" origin always remains, as it were, in reserve, to be resorted 
" to in case no other domicil is found to exist " (a;). 

Hence, whenever a person in fact abandons a domicil of 
choice, without actually acquiring a new domicil of choice, 
his domicil of origin is always resumed ; for either he 
resumes it in fact, or if he does not do so in fact, he is 
assumed by a rule of law to resume or re-acquire it. 

The precise difference in this matter between a domicil 
of origin and a domicil of choice, may be seen from the 
following illustration : 

An Englishman whose domicil of origin is English, 
and a Frenchman whose domicil of origin is French, are 
both domiciled in England, where the Frenchman has 
acquired a domicil of choice. They leave England together, 
with a view to settling in America, and with the clearest 
intention of never returning to England. At the moment 
they set sail, their position is in matter of fact exactly the 
same ; they are both persons who have left their English 
home, without acquiring another. In matter, however, of 
law, their position is different; the domicil of the Englishman 
remains English, the domicil of the Frenchman becomes 
French. The Englishman retains his domicil of origin, the 
Frenchman abandons his domicil of choice, and re-acquires 
his domicil of origin. If they perish intestate on the 
voyage, the succession (y) to the moveables of the English- 
man will be determined by English law, the succession to 
the moveables of the Frenchman, will be determined by 
French law. The Englishman will be considered to have 
his legal home in England, whilst the Frenchman will be 
considered to have his legal home in France. 

The distinction pointed out in the rule between a domicil 
of origin and a domicil of choice is fully borne out by 
decisions, and has been happily explained by judicial dicta. 

(x) Udny ▼. Vdny, L. B. 1 Sc. App. 441, 464, p«r Lord ChAmMfwd. 
(y) See Role 66, p. 291, jpoiC 
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D/s domicil of origin was Scotch. He settled in England, 
then abandoned England as his home, and went to reside 
at Boulogne without becoming domiciled in France. 
Under these circumstances, it was held that D, resumed 
his Scotch domicil of origin at the moment when he left 
England (i/), and the law was thus laid down : 

" The appellant contends that when once a new domicil 
" is acquired, the domicil of origin is obliterated, and cannot 
" be re-acquired more readily, or by any other means than 
" those by which the first change of the original domicil is 
" brought about, namely, aniino et facto. He relied for this 
" proposition on the decision in Munroe v. Douglas (z), 
" where Sir John Leach certainly held that a Scotsman, 
'' having acquired an Anglo-Indian domicil, and having 
"finally quitted India, but not yet having settled else- 
" where, did not re-acquire his original domicil, saying 
" expressly, ' I can find no difference in principle between 
' an original domicil and an acquired domicil.' That he 
acquired no new domicil may be conceded, but it appears 
" to me that sufficient weight was not given to the effect 
" of the domicil of origin, and that there is a very sub- 
" stantial difference in principle between an original and 
" an acquired domicil. I shall not add to the many in- 
" effectual attempts to define domicil. But the domicil 
" of origin is a matter wholly irrespective of any animus 
"on the part of its subject. He acquires a certain status 
" dvilis, as one of your Lordships has designated it, which 
" subjects him and his property to the municipal jurisdiction 
" of a country which he may never even have seen, and 
" in which he may never reside during the whole course 
" of his life, his domicil being simply determined by that of 
" his father " (a). " Domicil of choice, as it is gained," 
said Lord Westbury, " animo et facto, so it may be put 
" an end to in the same manner. Expressions are found 
" in some books, and in one or two cases, that the first 
"or existing domicil remains until another is acquired. 

(y) Udny v. Udny, L. K. 1 Sc App. 441. 

(s) 5 Mftdd. 879. 

(a) Udny v. Udny, L. R. 1 Sc. App. 441, 448, per Hatherley, L. Ch. 
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" This is true if applied to the domicil of origin, but cannot 
" be time if sucli general words were intended (which is not 
probable) to convey the conclusion, that a domicil of choice, 
though unequivocally relinquished and abandoned, clings, 
" in despite of his will and acts, to the party, until another 
" domicil has animo et facto been acquired. The cases to 
" which I have referred are, in my opinion, met and con- 
" trolled by other decisions. A natural bom Englishman 
" may, if he domiciles himself in Holland, acquire and have 
" the status civilis of a Dutchman, which is of course 
" ascribed to him in respect of his settled abode in the land, 
** but if he breaks up his establishment, sells his house and 
" furniture, discharges his servants, and quits Holland, 
" declaring that he will never return to it again, and taking 
*' with him his wife and children for the purpose of travel- 
"ling in France or Italy in search of another place of 
"residence, is it meant to be said that he carries his 
"Dutch domicil, that is, his Dutch citizenship, at his 
" back, and that it clings to him pertinaciously until he 
" has finally set up his tabernacle in another country ? 
" Such a conclusion would be absurd ; but there is no 
" absurdity and, on the contrary, much reason, in holding 
" that an acquired domicil may be effectually abandoned 
" by unequivocal intention and act ; and that when it is 
" so determined the domicil of origin revives until a new 
" domicil of choice be acquired. According to the dicia in 
" the books and cases referred to, if the Englishman 
" whose case we have been supposing lived for twenty 
"years after he had finally quitted Holland, without 
" acquiring a new domicil, and afterwards died intestate, 
" his personal estate would be administered according to 
" the law of Holland, and not according to that of his 
" native country. This is an irrational consequence of 
"the supposed rule. But when a proposition supposed 
" to be authorized by one or more decisions involves absurd 
" results, there is great reason for believing that no such 
" rule was intended to be laid down " (b), 

(6) Udny r. Udny, L. R. 1 Sc. App. 441, 458, 469, per Lord Westbury. 
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This rule applies only to the domicil of independent 
persons. An infant, for example, may lose his domicil of 
origin, without, in fact, acquiring a home in any country. 

Thus D. is the infant son of M., whose domicil of origin 
is English. At D.'s birth, M. is domiciled in France. D.'s 
domicil of origin is therefore French (6). M. leaves France 
for good, taking D. with him, and intending to settle in 
America. During the voyage across the Atlantic, M.'s 
domicil (c) and therefore D.'s is English ; but D. has never 
resided in England, and is, in fact, homeless. D. therefore 
has changed his domicil of origin without the acquisition 
of a home in any country 

It is easy to work out a similar result in the case of a wife. 

B. — Domicil of Dependent Persons {Infants^ 

Married Women,) 

^^^^- Rule 9. — The domicil of every dependent person 
Dependent Is the Same as, and changes (if at all) with, the 
^domi- domicil of the person on whom he is, as regards his 
^r^n on domicil, legally dependent {d). 

whom 

dependent The general principle here stated is, that a person not 
eui juris, such as an infant or a wife, has the domicil of 
the person on whom he or she is considered by law to 
be, as regards at any rate the power of changing his or 
her legal home, dependent. 

The words, "if at all," should be noticed. They are 
intended to meet the position of a dependent person whose 
domicil cannot at the moment be changed at all. Such is 
the position of an infant without parents or guardians. 
He cannot change his domicil himself, for he is not 
independent. It cannot at the moment be changed for 
him, because there is no person in existence on whom he 
is legally dependent. 

(6) See Role 9, p. 96, and Sub-Rule 1, p. 97, po9U 

(c) See pp. 92, 95, ante, 

(d) For a general statement of this principle, see Savigny, b. 353, p. 56. 
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The operation of this general rule is seen from the 
resulting sub-rules. 

Sub-Rule 1. — Subject to the exceptions herein- Domidi of 
after mentioned, the domicil of an infant is during J^J^ * 
infancy determined as follows : changed. 

(I.) The domicil of a legitimate or legitimated 
infant is, during the lifetime of his 
father, the same as, and changes with, 
the domicil of his father (d). 
(2.) The domicil of an illegitimate infant or of 
an infant whose father is dead, is, 
during the lifetime of the infants 
mother, the same as, and changes with, 
the domicil of the mother (e). 
(3.) The domicil of an infant without living 
parents, or of an illegitimate infant 
without a living mother, possibly is the 
same as, and changes with, the domicil 
of his guardian (?)(/). 

A child's domicil during infancy changes while the l. Case of 
father is alive with the domicil of the father. ^lllt *** 

D. is the legitimate son of a domiciled Englishman, and 
is himself bom in England. When D. is ten years old his 
father emigrates to America, and settles there. D. is left 
at school in England. D. thereupon acquires an American 
domicil (gf). 

(d) SamerviUe v. SomariiU, 5 Ves. 749a. 
Sharpe v. Crispin, L. R 1 P. & D. 611. 
Forbes v. Forbes, 28 L. J. (Ch.) 724, 726, 727. 

(e) Potinger v. Wigktman, 3 Mep. 67. See also the American cases, 
Holyoke v. HoOcins, 6 Pick. 20 ; School Directors v. James, 2 WatU and 
Sargent, 567 ; RycM v. Kennedy, 40 N. Y. (S. C.) 847, 861 ; and the Scotch 
cane, Amott v. Groom, 1846, 9 D. 142. See Wharton, s. 41a. 

(/) Sharpt V. Crigpin, L. R. 1 P. & D. 611. 

is) See cBpeciaUy RyaU v. Kennedy, 40 N. Y. (S. C.) 847, 360. 

11 
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D. is the infant son of Scotch parents, domiciled in 
Scotland, who marry after D.'s birth. D. is thereby 
legitimated. His father then, while D. is still an infant, 
acquires an English domicil. D/s domicil thereupon 
becomes English (i). 

2. Case of i. There is no doubt thatr during infancy, the domicil of 
mate ^"^ illegitimate infant is the same as, and (subject to the 

infant, or possible effect of Exception 1 (X;) ) changes with, the domicil 
of his mother. 

D. is the illegitimate son of a domiciled Englishman, 

and a Frenchwoman domiciled at the time of D/s birth in 

England (Z). The mother, when D. is five years old, goes 

to France, and resumes her original French domicil. D. 

acquires a French domicil (m). 

of an infant ii. There was at one time a doubt, whether after the 

father is death of the father, the children remaining under the care 

dead. of the mother, followed her domicil or retained that which 

their father had, at the time of his death until the end of 

their minority. The case, however, of PotiTiger v. Wight- 

man (n) must now " be taken to have conclusively settled 

" the general doctrine,'' that (subject at any rate to the 

exceptions hereinafter mentioned) '* if after the death of 

" the father an unmarried infant lives with its mother, and 

" the mother acquires a new domicil, it is communicated to 

" the infant " (o). 

Questions DiflScult questions may, however, be raised, as to the 

of widow^s effect of a widow's change of domicil on that of her children, 

change of where she is not their guardian. Such questiens may refer 

that of to the two different cases of infants who reside, and of 

children, infants who do not reside, with their mother. 



(t) Conf. Udny v. Udnyt L. R. 1 So. App. 441. 
(k) See p. 102, fX)H, 

{t) See as to England being D.'s domicil of origin, Kule 6, p. 69, ante. 
(») Forbes v. Forbes, 23 L. J. (Ch.) 724. 
(») 8 Mer. 67. 

(o) Johiutone v. BeaUie, 10 CI. & F. 42 ; per Lord Campbell, See PhiU 
limortf 8S. 115 — 119. 
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First — Suppose that an infant resides with his mother Fi"*. 
who is not his guardian. The question may be raised, ^ 
whether the domicil of the infant is determined by that 
of the mother, or by that of the guardian. No English 
case decides the precise point, but it may be laid down 
with some confidence, that (even if a guardian can in any 
case change the domicil of his ward) yet the domicil of a 
child living with his mother, whilst still a widow, will be 
that of the mother and not of the guardian (p). 

Secondly, — Suppose that an infant resides away from his Second 
mother, who is not his guardian. The question whether it is ^^ 
on his mother, or his guardian that the change of the child's 
domicil depends, presents some difficulty. In the absence of 
decisions on the subject, it is impossible to give any certain 
answer to the inquiry suggested. It is quite possible, that 
whenever the point calls for decision, the courts may hold 
that there are circumstances under which an infant's 
domicil must be taken, even in the lifetime of the mother, 
to be changed by the guardian. 

These questions, and others of a similar character, really 
raise the general inquiry, whether as a matter of law, an 
infant's domicil is identified with that of the infant's 
widowed mother, to the same extent to which it is 
identified with that of his father during the father's life- 
time? 

It may be doubted, whether the courts would not under 
several circumstances hold, that an infant, in spite of a 
change of domicil on the part of the child's mother, 
retained the domicil of his deceased father. Still in 
general the rule appears to hold good that the domicil of 
an infant whose father is dead changes with the domicil of 
the child's mother. 

D. is the son of a person domiciled in Jersey. When 
D. is ten years old his father dies. D.'s mother leaves 
Jersey, taking D. with her, and settles and acquires a 

(jj) See American CMes, Ryall v. Kennedtfy 40 N. Y. (S. C.) 347 ; Ilolyoke 
V. Hoskina, 5 Pick. 20 ; School JHrectors v. JameSf 2 Watts & S. 568. 

h2 
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domicil in England. D. thereupon acquires an English 
domicil (g). 

3. Domicil It is possible that the domicil of an orphan follows that 

infant ^^ ^^^ guardian (r), but whether this be so or not is an open 

without question. 

parents. In the first place, it may be doubted, whether the rule is 

not rather, that a ward's domicil can be changed, in some 
cases, by his guardian, than that it follows the domicil of 
his guardian. It is di£Gicu1t to believe, that the mere fact 
of D/s guardian acquiring for himself a domicil in France, 
can deprive D., the son of a domiciled Englishman, of his 
English domicil. 

In the second place, the power of a guardian to change 
at all the domicil of his ward is doubtful. In the one 
recorded English case on the subject (e), the guardian was 
also the mother of the children. As a matter of common 
sense, it can hardly be maintained that the home of a 
ward, is in fact or ought to be as a matter of convenience 
identified with the home of his guardian, in the same way 
in which the home of a child is naturally identified with 
that of his father. Should the question ever arise, it will 
probably be held, that a guardian cannot {t) change the 
domicil of his ward, and almost certainly that he cannot 



(5) See Potinger ▼. Wightnum^ 8 Mer. 67. 
How would it have been if 

(1) D.'b mother had not actually taken D. with her to 

England! 

(2) D.'b mother had settled out of the United Kingdom, e.^., at 

New York T 
(8) D.'s mother had not been ako his guardian f 

These are questions which in the absence of dedsions do not admit of an 
absolutely certain answer. 

(r) See WesOake, s. 86. 

(•) Potinger v. WigJUmatit 8 Mer. 67. 

(t) "It seems doubtful whether a guardian can change an infant's 
'* domicil. The difficulty is that a person may be guardian in one place 
"and not in another." Ihttglat v. Douglas, L. R 12 Eq. 617, 626, per 
IFtcJtwM, V.C. 

See as to the position of a guardian, Ilules 28 — 80, pp. 172 —176, pott. 
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do this, unless the ward's residence is as a matter of fact 
that of the guardian {u), 

D. is the orphan son of a domiciled Englishman. M. is 
D.'s guardian. M. takes D. to reside in Scotland, where 
M ^ himself settles and acquires a domicil. D. possibly 
•^ acquires a Scotch domicil (?). 

The rule as to an infant's domicil may, perhaps, be Domica of 
extended to the domicil of an adult, who, though he has attainSig 
attained his majority, has never attained sufficient intel- J»^- 
lectual capacity to choose a home for himself From the capacity, 
language used by the court in one case, it would appear 
that such a person may be considered to occupy a condition 
of permanent infancy. 

D., in the case referred to, was the son of an Englishman 
domiciled in Portugal. " There never was a period " [when 
D., though he attained his majority,] " could think and act 
" for himself in the matter of domicil otherwise than as a 
"minor could "(a:). After D. became of age his father 
acquired an English domicil. Under these circumstances, 
the eflfect of the father's change of domicil had to be con- 
sidered, and the law on the subject was thus laid down. 

" I am assuming that [D.] was of unsound mind through- 
" out his majority, — in other words, that there never was a 
" period during which he could think and act for himself in 
" the matter of domicil otherwise than as a minor could. 
*' And if this be so, it would seem to me that the same 
" reasoning which attaches the domicil of the son to that of 

(u) On the continent it is generally held, that the minor*s domicil is 
fixed by the father's death, and cannot be changed during minority, 
by the mother or guardian, except by act of law. The preponderating 
opinion in England and America, is, that such a change by a Burviving 
parent, will be sustained by the courts, when it is made reasonably and in 
good faith. WhaurUm^ s. 41a ; and see American cases, School Directors t. 
/amef, 2 Watts St S. 568 ; Hdyohe v. ffoskim, 6 Pick. 20 ; White v. ifowtrd, 
62 Barb. 294. The only English case is Potinger v. Wightmany 8 Mer. 
67. It does not appear to be approved by Story ^ s. 506, note 1, and on the 
VI hole I have considerable doubt whether the continental rule will not 
be ultimately maintained by our courts. 

(*) Sharpe v. Critpin, L. R. 1 P. & D. 611, 618. 
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" his father while a miDor would continue to bring about 
'' the same result, after the son had attained his majority, 
"if he was continuously of unsound mind. The son in 
" this case continued under the control of his father, was 
" presumably supported by him, and, if he had not already 
" been in England, when his father returned hither in 1843, 
" would, it may reasonably be presumed, have been brought 
"with him. At no period could he, according to the 
" hypothesis [that he was continuously of unsound mind] 
" have acted for himself in choosing a domicil,and if his next 
" of kin and those who had the control of his movements 
" and life were not capable of changing his domicil, that 
" domicil would, from the moment of his majority, have 
" become indelible. The better opinion, in my judgment, 
" is, that the incapacity of minority never having in this 
" case been followed by adult capacity, continued to confer 
" upon the father the right of choice in the matter of domicil 
"for his son, and that in 1843, . . . that right was 
"exercised by the adoption of an English domicil for 
"himself which drew with it a similar domicil for his 
" son " (y). 

The extension of the general rule applies only to persons 
of continuously unsound mind. If a son on attaining his 
majority enjoys a period of mental capacity, he can acquire 
a domicil for himself. Whether, if he became incapable, 
his acquired domicil could be changed, is a matter of doubt 
The question in his case, is the same as the inquiry which 
is hereafter considered {z)y how far the domicil of a lunatic 
can be changed during lunacy. 

Be-mar- Exception 1 to Suh-Ride: — The domicil of an infant is not 
"*fi[® **' changed by the marriage of the infant's mother (a). 

(y) Sharpe v. Crispin, L. R. 1 P. & D. 611, 618, judgment of Sir /. P. 
Wilde, The case is not decisive, as the court held, that if the son was 
capable of choosing a domicil he had, as a matter of fact, chosen that of his 
father. 

(2) See Rule 19, p. 125, po$t, and pp. 180—133, port. 

(a) See Amer. case, Ryail v. Kennedy^ 40 N. Y. (Superior Court) 847. 
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If an infant's father dies, the infant's domicil "follows, in 
" the absence of fraud, that of its mother, until such time as 
" the mother re-marries, when, by reason of her own domicil 
" being subordinate to that of her husband, that of the infant 
ceases to follow any further change by the mother, or, in 
other words, does not follow that of its stepfather " (6). 
This doctrine laid down in an American case would pro- 
bably be followed by our courts. The result would be, 
that the infant would retain the domicil which he had 
immediately before the mother's re-marriage (c). 

The doctrine laid down in the American judgment, just 
cited, is perhaps, however, not sound to its full extent. It 
is reasonable to hold, that the fiction which assigns to a 
woman on marriage the domicil of her husband should 
not be extended, so as necessarily to give to stepchildren 
the domicil of their stepfather ; but it is less easy to see 
why it should be held, that a widow, on re-marriage, loses 
all control over the domicil of her infant children, born 
during her first marriage. 

It is possible, therefore, that our courts might hold, that 
if a woman after her second marriage, in fact changed her 
domicil, e,g., from England to Germany, and took the infant 
children of her first husband with her, they, too, acquired 
a German domicil. 

The father and mother of an infant are, at the death of 
the father, domiciled in England. The widow retains her 
English domicil until her marriage in England with a 
Frenchman domiciled in France. She then acquires a 
French domicil. The infant retains his English domicil. 

The father and mother of D., an infant, are at his birth 
domiciled in England. The father dies, and the mother 
thereupon, when D. is two years old, goes with him to 
Germany, marries a German, and acquires a German home 
and domicil. D. resides with his mother. D., perhaps^ 
acquires a German domicil. 

(J) Ryall V. Kennedy, 40 N. Y. (Superior Court) 847, 860, per Curiam, 
(c) The same principle applies to the marriage of the moth*tr of an 
illegitimate infant after the death of hits father. 
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Praudu- Excerption 2 to Suh-Ride: — ^The change of an infant's home 
attempt of ^1 ^ mother or a guardian does not, if made with a fraudu- 

mother, le^t purpose, change the infant's domiciL 

&C., to 

change 

infanfa A mother or guardian cannot, perhaps, change the 

domicil of an infant when the change of home is made for 
a fraudulent purpose, e.g., to affect the distribution of an 
infant's estate, in case of his death {d). The existence, 
however, of this exception is open to doubt 

D., an infant, whose father is dead, is domiciled in 
England. M., the infant's mother, expecting him to die, 
takes him to Jersey, and acquires a domicil there, in 
order that the succession to D.'s property may be accord- 
ing to the law of Jersey, and not according to that of 
England. 

It is doubtful whether D/s domicil does not remain 
English. 

Domidiof Sub-Rule 2. — The domicil of a married woman 

married • , , 

woman IS during coverture the same as, and changes with, 
husband's, the domicil of her husband (e). 

A woman, of whatever age, acquires at marriage the 
domicil of her husband, and her domicil continues to 
be the same as his, and changes with his, throughout their 
married life. 

The fact that a wife actually lives apart from her hus- 
band (/), that they have separated by agreement (gf), that 

(d) See Potinger v. Wightman, 3 Mer. 67. 
(«) Warrender v. Warrender, 2 CI. & F. 488. 

Dolphin V. RoUns, 7 H. L. C. 390 ; 29 L. J. (P. & M.) 11. 
Be VcUy'i SeUUmerU, 25 Beav. 466, 27 L. J. (Ch.) 751. 
See Weatlake, s. 42 
Story f 8. 46. 
PhiUimore, ss. 78—78. 
Wharton^ s. 43. 
Savigny, s. 357, p. 56. 
(/) Warrendtr v. Warrender, 2 01. & F. 488. 
{g) DoJphin v. Rohim, 7 H. L. 0. 390 
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the husband has been guilty of misconduct, such as would 
furnish defence to a suit by him for restitution of con- 
jugal rights (/i), does not enable the wife to acquire a 
separate domicil. It is an open question whether even a 
judicial separation (not amounting to a divorce), would 
give a wife the power to acquire a domicil for herself (i). 
"If," says Lord Kingsdown, "any expressions of my 
" noble and learned friend (A:), have been supposed to lead 
" to the conclusion, that his impression was in favour of 
"the power of the wife to acquire a foreign domicil" 
[not her husband's], "after a judicial separation, it is 
"an intimation of opinion in which at present I do not 
" concur. I consider it to be a matter, whenever it shall 
" arise, entirely open for the future determination of the 
" House '' (0. 

D., an Englishwoman, married M., a domiciled English- 
man. After some years they agreed to live separate, 
and ultimately obtained a divorce, which however was 
not valid, from the Scotch courts. D., after the sup- 
posed divorce, resided in France, and during M.'s life- 
time married N., a domiciled Frenchman. M., her English 
husband, remained domiciled in England till D.'s death in 
France. D., at her death, was domiciled in England and 
not in France (m). 



(A) YdverUm v. YdverUm, 1 Sw. & Tr. 674. 

Dolphin V. RobiM, 7 H. L. C. 390 ; 29 L. J. (P. & M.) 11. 

(t) ZMphin T. Rolnni, 7 H. L. C. 390, 420. 

Le Sueur v. Le Sueur, 1 P. D. 139, 2 P. D. 79. 

{k) Lord Oranworih. 

{I) 7 H. L. C. 420, judgment of Lord Kingsdown, 

The caseB in which a divorce has been granted on the petition of a wife 
whose husband was not domiciled in England (see Rule 46, Sub-Rule 2, 
Exception 3, p. 233, j>ost) are sometimes cited as forming an exception to the 
rule that a wife has during coverture the domicil of her husband. They in 
no way, however, afifect this rule, but if well decided only show that our 
courts will occasionally grant a divorce where the parties are not domiciled 
within their jurisdiction. 

(m) DolTphin v. RohiM, 29 L. J. (P. k M.) 11, 7 H. L. C. 390. 
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^°i* 'P- KuLE 10. — A domicil cannot be acquired by a 
Dependent dependent person throxigh his own act (n). 

acquis a A person who is not fiui^w^ may, aa a matter of ^t,. 
" acquire an independent home. Thus D., an infant of 

eighteen, emigrates to Australia, buys a farm, and nettles 
there. He in fact makes a home for himself tn Australia. 
So, again, if D., a majried woman, has entirely ceased to live 
vith her husband (who resideu in England), and goes and 
settles in Germany, with the intention of passing the rest 
of her life there, it is clear that she has in fact acquired an 
independent German home. What the rule in effect lays 
down is, that there is a distinct difference, in the point 
under consideration, between a home and a domicil, and 
that though an infant, or a wife, may sometimes in fact, 
as in the cases supposed, acquire a home, neither of them 
can acquire an independent domicil 

(1). An It is quite certain that, as a general rule, no one can 

""■ during infancy acquire a domicil for himself (o). 
Can an It haa, however, been suggested, that a male infant 

,mj^ ^y may possibly acquire a domicil for himself by marriage, 
<^"ni°'- or by settii^ up an independent household (p). The 
acquire ft reason for this suggested exception, to the general rule, is, 
^?^^ J*" that a " married minor must be treated as swi jv/ria in 
" respect of domicil, since on his maniage he actually founds 
" an establishment separate from the parental home" (^). 



(r) 8om*TviUt V. SomervHU, S Vee. 7ida, 757, jadgment of Altanl^, 
M.R. 

The case of a female infant who obsng«a her domioil on maniage, aa 
wheie an Englishwoman of eighteen muriea a domiciled Frenchman, ma; 
perh^K be held to afford a verbal exoeption to this rale. This is not a 
real eioepUon. The change is not affected b; the infanfa act, but bj a 
oonseqnenoe attaobed by the law to the datui arieing from bar act 

(o) Walitiit, t. is. 

SoBi^aH, a. S&S, p. S7, note I. 

Conf. Slephtiu v. McParUaui, S Ir. lUp. Ui. 

(p) WaOaie, a. 86. 

(7) Ibid., a. 37. 
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This reason must, if valid, extend to all cases in which an 
infant in fact acquires an independent domicil, and is not 
satisfactory. It involves some confusion between domicil 
and residence (r), and derives no support from the view 
taken by English law as to an infant's liability on his 
contracts, which is in no way affected by his marriage. 
The reasoning, therefore, by which the suggested exception 
is supported, may be held unsound, and the existence of 
the exception itself, be deemed in spite of the high 
authority in its favour, open to the gravest doubt. 

Though a wife may acquire a home for herself, she can (2). A 
under no circumstances have any other domicil, or legal ™omaii. 
home, than that of her husband (s). 

Sub-Rule. — Where there is no person capable where no 
of changing an infant's domicil, he retains, until StpSSe of 
the termination of infancy, the last domicil which ^^^^ 
he has received **^"^?^ ** 

reiDMna 
nn- 

This appears to be a necessary deduction from Rules ^*'*'*«®^ 
4 and 9 (Q. 

D. is an infant, who at the death of his father, has an 
English domicil. His mother is dead, and he has no 
guardian. D. cannot change his own domicil, there is no 
person capable of changing it. D. therefore retains his 
English domiciL 

Rule 11. — The *last domicil which a person Bnieii. 
receives whilst he is a dependent person, continues, onbe- 
on his becoming an independent person, unchanged d^^Se^ 
until it is changed by his ovra act. reu^ 

last depen- 
(r) See p. 48, anfe. ^^^^ 

(•) TTafTCTMier v. Wwrendir, 2 CL & P. 488. tiUhe 

Doli^hin V. lUibvM, 7 H. L. G. 390, 29 L. J. (P. & M.) 11. changes it 

Tdverton v. Ydveriont 1 Sw. & Tr. 574, 29 L. J. (P. ft M.) 84. 
{t) pp. 66, 96, ante, ' 
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This is an obvious result of the principle laid down in 
Rule 4 {t). It applies to the case, first, of a person 
who attains his majority, and secondly, of a wife whose 
coverture is determined either by death or by divorce. 

Perron Sub-Rtjle 1. — ^A person on attaining his ma- 

majori^ jority retains the last domicil which he had during 
do^itiu hifancy until he changes it {u). 

changed. 

D. is the son of M. a domiciled Englishman, while D. is 
an infant M. emigrates to America. D. thereupon acquires 
an American domiciL When D. reaches twenty-one M. 
is still domiciled in America. D. retains his American 
domicil, until by his own act, he either resumes his 
English domicil, or acquires a new, e.gr., a French domicil. 

If D. be residing in America, his American domicil, 
until changed, becomes his domicil of choice. 

Sub-Rule 2. — A widow retains her late hus- 
bands last domicil until she changes it {y). 

1. D., a woman whose domicil of origin is English, is 
married to a German, domiciled in Prussia. Her husband 
dies. D. continues living in Prussia. D. retains her 
Prussian domicil. 

2. D., after the death of her German husband, leaves 
Prussia to travel, without any intention of returning to 
Prussia. D. resumes her English domicil of origin. 

3. D., after the death of her German husband, settles in 
France with the intention of residing there permanently. 
D. acquires a French domicil. 

(t) See p. 66, wUe, 

(u) A possible question may be raised, as to domicil of an infant widow. 
Probably it remains that of her husband, and cannot be changed (except 
in consequence of re-marriage) till she comes of age. As to power of 
father to change it ? 

(v) See Story t s. 46, citing Dig. Lib. 50, tU. 1, L 38, s. 8. Gout v. Zimmer- 
mann, 5 Notes of Cases, 455. 
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4. D.^ after the death of her Qennan husband, marries at 
Berlin, an American domiciled at New York. D. acquires 
a domicil at New York (aj). 

Sub-Rule 3. — A divorced woman retains the^^<^«»^ 
domicil which she had immediately before, or at retains 
the moment of, divorce until she changes it. fomer 

husband 

The position of a divorced woman is for the present jiangee it. 
purpose the same as that of a widow. 

(«) See, however, p. 100, note (n), wntAr, 
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CHAPTER II. 

DOMICIL OP LEGAL PERSONS OR CORPORATIONS. 

^^^ ^^' Rule 12. — The domicil of a corporation is the 
Domica of place considered by law to be the centre of its 

corpora- /v» • i • i 

tion. anairs, which 

(1) in the case of a trading corporation, is its 

priiicipal place of business, i.e., the 
place where the administrative busi- 
ness of the corporation is carried on, 

(2) in the case of any other corporation, is 

the place where its functions are dis- 
charged (a). 

The conception of a home or domicil, depending as it 
does on the combination of residence and intention to 
reside (b), is, in its primary sense, applicable only to 
human beings ; but by a fiction of law, an artificial 
domicil may be attributed to legal beings, or corporations. 

The following observations, as to such an artificial 
domicil are worth notice : — 

First. — The domicil of a corporation is entirely distinct 
from the domicil of the persons who compose the corpora- 
tion. Thus the London and North- Western Railway Com- 
pany has its domicil in London (c). Its shareholders 

(a) 2 lAndUy, App. 1, p. 1488, 4th ed Savigny, 88. 854, pp. 68, 64. 
WetHake, sa. 128, 129. 
(&) See pp. Ill, 11% fosL 

{c) See Calcutta JuU Company v. Nicholson^ 1 Ex. D. 428, 446. Co^f. 
Attorney -Qeneral v. Alexander^ L. R. 10 Ex. 20. 



DOMICIL OF CORPORATIONS, 111 

reside in England, France, Italy, &c., and have their domicils 
in different countries. 

Secondly. — ^As regards the domicil of a corporation, the 
distinction between residence (6) and home does not exist. 

Thirdly, — The domicil of a corporation must be fixed 
in a definite place within a country. The Cesena Sulphur 
Company is domiciled in England, because its domicil is 
fixed at a particular place in London. 

The residence and domicil of an incorporated trading (1) Trading 
company, are determined by the situation of its principal ticMm^™" 
place of business (c). 

By the principal place of business is meant the place 
where the administrative business of the company is con- 
ducted. This may not be the place where its manufactur- 
ing or other business operations are carried on {d). 

Thus if a company incorporated under the Companies* 
Acts, 1862, 1867, for the carrying on of manufactures in 
India, has a registered office in England, and its affairs are 
conducted in England, the company is domiciled in 
England, not in India. The registration of the company 
is not of itself decisive. The question in each case is, 
where is it that the real business of the company is carried 
on ? According to the answer to that question, the 
company's domicil must be determined (e). 

In most cases, except those of trading companies, the (2) Other 
domicil of a corporation is fixed, by its obvious connection ti^^"*" 
with some special district. This applies to incorporated 
towns, colleges, hospitals, obviously formed for the discharge 
of functions in a particular place. The same remark is 

{h) See, however, p. 112, pott, 
{e)L%ndley,^. 1484. 

Conf. Taylor v. OrowUind Oaa Co., 11 Ex. 1, 28 L. J. (Ex.) 264. 

Adami y. O. W, By. Co., 6 H. & N. 404. 

Corbett V. Oeneral SUam Naingation Co., 4 H. & N. 482. 
(d") lAndUy, pp. 1484, 1485. 

(e) See Cesena Co. v. Nicholaon, 1 Ex. D. 428, 487, 450, 458. 
AtUymey-Qeneral v. Alexander, L. B. 10 Ex. 20, 32. 
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applicable to such corporations sole as bishops, rectors, &c. 
The domicil of a bishop, as such, must (it is conceived) be 
found in his see, and that of a rector, in his parish. 

In the case of corporations sole, there may be a distinc- 
tion between the private domicil of the person, e.gr., the 
bishop, at any given moment constituting the corporation, 
and his corporate domicil. Thus, though it is in modem 
times unlikely that an English bishop should live abroad 
quite away from his see, with the intention of permanently 
residing in a foreign country, it might be held, should 
such a case occur, that the bishop had acquired in his 
private capacity, a foreign domicil. In his corporate 
capacity, he would be in any case held to be domiciled in 
his diocese. 

Can a oor- It may be maintained, that a corporation can have two 

Eave two domicils. In support of this view, are cited cases in which 

domicils f jt has apparently been decided, that a corporation can, for 

the purpose of being sued, have a domicil in each of two 

countries (e). 

Such cases are not decisive, for liability to be sued does 
not in the case of a corporation, any more than of an 
individual, depend upon domiciL They may each be sued 
in the courts of this country, if amenable to the process of 
our courts. There is in this respect no diflference between 
a foreign individual and a foreign corporation, except that 
the individual may be amenable to process both in his 
person and in his property, whilst a corporation, domiciled 
abroad, can (it is conceived) only be amenable to process 
through its property and through its agents. On the 
whole, the better opinion seems to be, that a corporation 
has, following the analogy of an individual, one principal 
domicil, at the place where the centre of its afiairs is to be 
found, and that the other places, in which it may have 
subordinate offices, correspond as far as the analogy can be 
carried out at all, to the residence of an individual. 

(«) Qarrwi Co. v. McLaren, 6 H. L. C. 416, 460. 



PART IL (a) 

ASCEKTAINMENT OF DOMICIL. 

This part is concerned not -with the nature, but with 
the evidence, or criteria of domicil. 

The rules in the foregoing part (6) concern the nature, 
the acquisition, and the change of domicil. Their object 
is to show how, the necessary facts being known, a person's 
domicil is to be determined. 

The rules in this part (c) show what is the evidence of 
domicil, i,€., what are the facts from which the courte will 
infer the existence of a domicil. 

(a) The crUeria or proofs of domicil are most fully invoBtigated by 
PhiUinwre. See PhUlimore, as. 211 — S51 . 
(&) Rules 1 to 12, pp. 42—112, ante, 
(c) Rules 18 to 19, pp. 114—147, pott. 
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CHAPTER I. 

DOMICIL, HOW ASCERTAINED. 

^^^ ^^' Rule 13. — The domicil of a person can always 
2^*^ be ascertained by means of either 
aBcertain- (i) a legal presumption ; or 

(2) the known facts of the case. 

Even on the assumption that every one has at all times 
a domicil, there may often (if the thing be considered 
without reference to rules of law) be a difficulty in deter- 
mining where a given person D.^ had his home or domicil 
at a particular moment. The difficulty may arise from 
ignorance of the events of D/s life, or from the circumstance 
that the facts which are known to us, leave it an open 
question whether D. was at a given moment (say at the 
date of his death) domiciled in England or in Scotland. 
Under such circumstances, an inquirer who had no other 
object than the investigation of truth, and who was neither 
aided nor trammelled by legal rules, would, if he tried to 
ascertain where D. was domiciled at the date of his death, 
be forced to acquiesce in the merely negative conclusion 
that D.'s domicil at that date could not be ascertained. 
To this negative result the courts, from obvious motives 
of convenience, refuse to come (a), and will always, however 

(a) Contrast this with the absence of any legal presumption as to the 
moment at which a death takes place. In re Phen^t TrutUy L. R. 5 Ch. 
189 ) In re WaUhert L. R. 7 Ch. 120 ; Maton v. Ma$on, 1 Mer. 308. 
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slight or inconclusive in itself may be the character of the 
evidence placed before them, determine in what country 
D. was at a given moment domiciled. 

This result is obtained, partly by the use of certain 
legal presumptions (6), partly where the claims of each of 
two places to be D/s domicil are on the known facts of the 
case all but equally balanced by allowing the slightest 
circumstance to turn the scale decisively in favour of the 
one rather than of the other. 

Hence (though the fact is not always realized by writers 
on domicil) the process by which a person's domicil is 
determined by the courts has a somewhat artificial 
character. 

A fact (viz. the co-existence of residence and of intention 
on D.*s pai-t to reside in a particular country) has to be 
treated as proved, though in reality no suflScient evidence 
of the fact exists. Hence, very slight circumstances receive 
a weight which they do not in themselves deserve. D.i 
for example, had a house in Scotland and a house in 
England. He lived nearly as frequently in the one as in 
the other. In some letters he wrote of England in others 
of Scotland as his home. His domicil of origin was Scotch. 
His wife lived in London more often than in Edinburgh. 
D. himself is dead. All parties who can give evidence as 
to his intentions are biased in favour either of the English 
or of the Scotch domicil. The conclusion of an impartial 
inquirer would probably be that no certain opinion could 
be formed on the question, whether D. was at the time of 
his death domiciled in England or in Scotland. The 
courts, compelled to come to a conclusion one way or the 
other, attach an artificial value to some point in the case, 
e.g,y to Scotland being D.'s domicil of origin, or to his wife's 
habitual residence in England, and thus turn the balance 
between what are in truth equally balanced probabilities. 

(ft) See Roles 14, 15, pp. 116, 117, fott 
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CHAPTER II. 



LEGAL PRESUMPTIONS. 

^^•^^ Rule 14. — A person's presence in a country is 
Presence presumptive evidence of domicil. 

in a place. 

" A person's being in a place is privid fade evidence of 
" his being domiciled there, and it lies on those who say 
" otherwise to rebut this presumption " (a). " The actual 
" place where [a man] is, is pi^md facie to a great many 
" given purposes, his domicil " (6). Hence the importance 
often attached in questions of domicil to the place of birth 
and to the place of death. 

Place of The place of a man's birth has in itself no necessary 
connection with the place of his domicil, for though D. be 
born in England, yet if D.'s father is then domiciled in 
France, D.'s domicil of origin is not English but French (c). 
If, however, nothing be known about D.'s domicil except 
the fact of his birth in England, this fact is ground for a 
presumption that D.'s domicil at the moment of his birth, 
and therefore D.'s domicil of origin, was English. 

It is, of course, on this ground that a foundling (d), of 
whom nothing is known but the fact of his being found 

(a) Bruee v. Bruee, 2 B. & P. 229, 281, per Lord Thurlow. 

(b) Bempde v. Jokmtone^ 8 Yes. Jnnr. 198, 801, per Loughhorotigh, C. 
{€) See Bole 6, p. 69, ante. 

(d) Ibid, 
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within the limits of a particular country, e,g,y England, 
acquires a domicil of origin in that country. 

The place of a person's death in no way of itself affects Pl^ce of 
his domicil, but the fact that he was present in a particular ^ 
country at the moment of his death, is, in the absence of 
any proof to the contrary, ground for a presumption of his 
being then domiciled in that country. 

"A man, [it has been said (e)] is 'prvmAfade domiciled 
" at the place where he is resident at the time of his death : 
and it is incumbent on those who deny it to repel the 
presumption of law, which may be done in several ways. 
It may be shown that [D.] was there as a traveller, or 
" on some particular business, or on a visit, or for the sake 
" of health; any of which circumstances will remove the 
"impression that he was domiciled at the place of his 
" death." 

The principle here laid doym is sound. Where, indeed, 
there is a balance of evidence between the claims of two 
possible domicils, the place of a man's death is irrelevant. 
For " there is not a single dictum, from which it can be 
" supposed that the place of death in a case such as that, can 
" make any difference. Many cases are cited in Derdsart, 
" to show that the death can have no effect, and not one, 
" that that circumstance decides between two domicils" (/) ; 
but if nothing which throws light on a man's domicil be 
known, then his death at a place is important, as giving 
rise to the application of the general principle, that the 
place where a person i^ must, in the absence of counter 
evidence, be assumed to be his domicil. 

Rule 15. — When a person is known to have Bnieis. 

Domicil 
once 
(e) In an American case, Outer t. 0" Daniel^ 1 Binney's Rep. 849, note, acquired 
See PhUlimore, b. 286. preimme«l 

(/) SomervUU v. ShmerviUe, 6 Veeey 749 o, 788, per Alvwdey, M.R. J^^^ied. 
See also JoknaUmt v. BeaUAt, 10 CL & F. 42 ; Oraigie ▼. Lewin^ 8 Cnrt. 
485. 
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had a domicil in a given country he is presumed, 
in absence of proof of a change, to retain such 
domicil (g). 

This is a rule rather of common sense than of law. If 
a person is known to have had a home in one place, it lies 
on those who assert he has changed it, to prove the fact. 

D. is proved to have been domiciled in Scotland, in 
1870. If in 1879 it be alleged that D's domicil is not 
Scotch, the person who makes this allegation must prove 
it. D.'s domicil in Scotland, that is to say, is presumed to 
continue until a change is proved Qi), 

[g) See Munro v. Munro, 7 CI. & F. 842, 891 ; Aikman v. Aikmarij 8 
Macq. 864, 877 ; Douglas v. Douglas, L. R. 12 Eq. 617, 642, 643. 

{h) This principle of evidence must be careftilly distinguished from the 
tules of law that every one retains his domicil of origin until another domicil 
is acquired (see Rule 4, p. 66, ante)f and resumes it whenever an acquired 
domicil is simply abandoned (see Rule 8, p. 86, ante). These are simply 
conventional rules of law, resorted to in order to maintain the general 
principle that no person can be without a domicil (see Rule 2, p. 59, ante). 
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CHAPTER III. 

FACTS WHICH ARE EVIDENCE OF DOMICIL. 

Rule 1 6. — Any circumstance may be proof or b^« i^- 
evidence of domicil, which is evidence either of a Any fact 
person's residence (factum), or of his intention to Slri^ce, 
reside permanently (animus) ^ within a particular d^ce^f 
country. ^''^'^'^ 

As domicil coDsists of or is constituted by residence 
and the due animus manendi, any fact from which it 
may be inferred, either that D. "resides" or has the 
" intention of indefinite residence " within a particular 
country, is, as far as it goes, evidence that D. is domiciled 
there. 

If the criticism be made that this statement merely 
amounts to saying that any fact in a man's life may be 
evidence of his domicil, the observation is as far as it goes 
perfectly just. 

" There is," it has been said, " no act, no circumstance 
in a man's life, however trivial it may be in itself, which 
ought to be left out of consideration in trying the ques- 
" tion whether there was an intention to change the domicil. 
" A trivial act might possibly be of more weight with 
" regard to determining this question than an act which was 
" of more importance to a man in his lifetime" (a), and the 
cases with regard to disputed domicil bear out this 
dictum. 

(a) Drevon v. Drevon, 84 L. J. (Oh.) 129, 138 ; per Kinderaky, V.C. 
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There is no transaction in the course of a person's life, 
which the courts have not admitted (for whatever it is 
worth) in evidence of his domicil (6). Hence presence in a 
place (c), time of residence (<£), the mere absence of proof 
that a domicil once acquired has been changed (e), the 
purchase of land (/), the mode of dealing with a house- 
hold establishment (gr), the taking of lodgings (A), the 
buying of a burial place (i), the deposit of plate and 
valuables {k), the exercise of political rights (Z), the way of 
spelling a Christian name {m), oral or written expres- 
sions {n) of intention to make a home in a particular 
place, or from which such an intention, or the absence of it, 
may be inferred, have all been deemed matters worth con- 
sideration in determining the question of a person's domicil. 

While, however, it is true that there is no circumstance 
in a man's life, which may not be used as evidence of 
domicil, it is also true that there are two classes of facts, 
viz., first, " expressions of intention," and, secondly, " resi- 
" dence," which are entitled to special weight, as evidence of 
the matter (o) which, in questions of domicil, it is generally 

(5) See especially Drevon v. Drtvon, 84 L. J. (Ch.) 1 29; ffoskins v. Matthews, 
25 L. J. (Ch.) 689, 8 De G. M. & G. 13; Aiichison y. Dixon, L. B. 10 
Eq. 589 ; Douglas v. Douglas, L. B. 12 Eq. 617 ; Hodgson y, De Beauchesne, 
12 Moore, P. C. 285. 

(c) Bruce v. Bruce, 2 B. & P. 229. 

Bemipde v. Johnstone, 3 Veeey, junr. 198. 

{d) The Harmony, 2 C. Bob. 322. 

(c) Muwro V. Munro, 7 CI. & F. 842, 891. 

(/) In re Capdemdle, 83 L. J. (Ex.) 306, 2 H. & C. 985. 

{g) SomervUU v. Somerville, 5 Veaey, 749a. 

(h) Graigie v. Lewin, 3 Curt. 435. 

(») In re CapdevieOe, 38 L. J. (Ex.) 306, 2 H. & C. 985. 

(k) Curling v. Thornton, 2 Add 19 ; Hodgson v. De Beauchesne, 12 
Moore P. C. 285. 

{I) Brunei V. Brunei, L. B. 12 Eq. 298. 

(m) Ibid, 

(n) Udny v. Udny, L. R 1 Sc. App. 441 ; Bdl v. Kennedy, Und. p. 307 ; 
Doncet ▼. Oeoghegwn, 9 Ch. D. 441. 

(o) No specUI rules can be given, as to the eyidence of a person's resi- 
dence in a particular place. Residence is a physical fact, to be proved in the 
same way as any other physical fact, e.g,, the commission of an aoMult. 
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most difficult to establish, viz., the existence of the neces- 
sary anhnus TnaneTuli, and that certain rules, though 
of a very general character, may be laid down, as to the 
effect of such facts in proving the existence of such 
intention (p). 

Rule 17. — Expressions of intention to reside BnieiT. 
permanently in a country are evidence of such an Effect of 
intention and in so far evidence of domicil (a). expre». 

\i/ nons of 

inteotioD* 

A person s intention with regard to residence may be 
inferred from his expressions on the subject. These expres- 
sions may be direct, as where D. says or writes that it is 
his purpose to settle in Scotland. They may be indirect, 
as where D., by his acts, e.g,, the purchase of a burial 
ground at Edinbiu"gh, intimates an intention of acquiring 
or keeping a Scotch home. 

D., an English peer, who had lived for some time in Direct ex- 
France, expressed in a letter a deliberate intention of ^*"^**"*' 
never returning to England. He also accepted the juris- 
diction of a French court, on the ground, expressed in a 
letter to his attorney, of his being hondfde domiciled in 
France, and added, "I have no domicil in England or 
" any other country excepting the one [France] from which 
" I now write " {r). These expressions, combined with 
other circumstances, were, after D.'s death, held to prove 
that he was in fact domiciled in France. 

Direct expressions, however, of intention may be worth 
little as evidence (s). The person who uses them may not 
know what constitutes a domicil. He may call a place 
his home, simply because he often lives there. He may wish 
to be, or to appear, domiciled in one country, while in fact 

The mode, therefore, in which the fact is to be preyed calls for no special 
notice in this work. 

(|>) See Bnles 17—19, pp. 121—147, poaL 

{q) SeeiTamtftanv. DdUoi, 1 Ch.D. 257; Udrvy v. Udny, L. R. 1 Sc. App. 
441 ; Bell t. Kennedy, ibid. p. 307. 

(r) HamOUm v. DaJOat, 1 Ch. D. 257, 259. 

(«) See Dowxt y. Oeoghegan^ 9 Ch. D. 441. 
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residing permanently, and intending so to reside, i.e., being 
domiciled, in another. A direct statement, in short, that 
D. considers himself domiciled, or to have his home in 
France, though it may sometimes be important, may often 
carry little weight. This remark specially applies to the 
description which a person gives of himself, in formal 
dociiments, as, e.g., " D., residing in France (^)." 

Indirect A person's purpose may be more certainly inferred from 
expreB- j^.^ ^^^ ^j^^^ {Yovd his language. Thus, the fact that D. 
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keeps up a large establishment in England (w), that he 
occupies a particular kind of house (ic), that he deposits 
his plate and valuables there (2/), and a hundred other 
circumstances, may be indicative of a purpose to live per- 
manently in England, and therefore be evidence of his 
having an English domicil. 

jftuiftis. ItuLE 18. — Residence in a country is jyiiind 
Residence y^cie evidence of the intention to reside there 
domicil. permanently {animus manendi) and in so far 
evidence of domicil {z), 

" Residence," though not the same as domicil, is not only 
one of the elements which go to make up domicil, but is 
also in many cases the main evidence for the existence of 
the other element which constitutes domicil, viz., the 
animtts manendi (a). "Residence alone has no effect 



[t) AUomey-Oeneral v. Kent, 31 L. J. (Ex.) 891, 1 H. & C. 12 ; 
HmtiJUxm ▼. DailM, 1 Ch. D. 257 ; Udny v. Udny, L. R. 1 Sc. App. 44l. 

(«) SomerviUe v. SomerviUe, 5 Vesey, 749 a. 

Forbear. Forbes, 23 L. J. (Ch.) 724, Kay, 341. 

(«) Craigie v. Lemn, 3 Curt, 435. 

(y) Cvrling v. ThomUm, 2 Add. 19. 

(z) Munro v. Mvnro, 7 CL & F. 842. The Harmony, 2 C. Rob. 322. 

(a) This twofold aspect of residence should be noticed, as the failure to 
keep clearly in view the relation between residence and dotnicil has (it is 
submitted) often confused the views both of writers and Judges as to the 
nature of domiciL 
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" jpe?' 86, though it may be most important, as a ground from 
" which to infer intention " (6). But the effect of residence 
as evidence depends both on the tvmt and on the mode of 
residence. 

Time or length of residence does not of itself constitute Time, 
domicil. An ambassador, for example, might reside thirty 
years at the court to which he is sent, without acquiring 
a domicil in a foreign country (c). Nor does the law of 
England, like some other systems, prescribe a definite length 
of residence, c.//., ton years, after which a person shall be 
assumed to have acquired a domicil in a particular country. 
On the other hand, no length of time is necessary for the 
acquisition of a home, or domicil ; D. emigrates to America, 
with the intention of settling there, and actually begins 
his residence there ; he forthwith acquires an American 
domicil. But time, which is not an element of domicil, is 
the most important evidence of domicil, a residence, that 
is to say, by D. for thirty years in England, is strong evidence 
of his purpose to reside there, and therefore of his having 
an English domicil. This is the sense in which the follow- 
ing well-known passage is to be understood : — 

" Time is the grand ingredient in constituting domicil 
" I think that hardly enough is attributed to its effects (d) ; 
"in most cases, it is unavoidably conclusive: it is not 
" unfrequently said that if a person comes only for a 
" special purpose, ihat shall not fix a domicil. That is not 
" to be taken in an unqualified latitude and without some 
" respect had to the time which such a purpose may or 
" shall occupy : for, if the purpose be of a nature that may 
" probably, or does actually, detain the person for a great 
" length of time, I cannot but think that a general residence 
" might grow on the special purpose. A special purpose 
'• may lead a man to a country where it shall detain him 
" the whole of his life. A man comes here to follow a law 

(6) Munro v. Munro, 7 CI. & F. 842, 877, per Cottenham, 0. 
(c) As to ambassadors, see pp. 137, 138, posL 
{d) ue.j as evidence of domicil 



FACTS WHICH ARE EVIDENCE OF DOMIC It. 



" suit : it may happen and indeed is often used as a ground 
" of vulgar and unfounded reproach (unfounded as matter of 
" juat reproach, though the fact may be true) on the laws of 
" his country, that it may last as long as himself, . , , 
" I cannot but think, that gainst such a long residence, the 
" plea of an original special purpose could not be averred : 
" it must be inferred in such a case that other purposes forced 
" themselves upon him, and mixed themselves into his 
" original design, and impressed upon him the character of 
" the country where he i-esided. Suppose a man comes 
" into a belligerent country at or before the beginning of a 
" war : it is certainly reasonable not to bind him too soon' 
" to an acquired character, and to allow him a fair time to 
" disengage himself; but if he continues to reside during a 
" good part of the war, contributing by payment of taxes 
" and other means to the strength of that country, I am of 
" opinion that he could not plead his special purpose with 
" any effect against the rights of hostility" (e). 

The effect of time must not be ext^erated. It is 
weighty aa evidence ; but it is not more than evidence of 
domicil. 

" Length of time is [to be] considered one of the criteria, 
or one of the indicia, from which the intention to acquire 
a new domicil is to be inferred, and it is considered a very 
material ingredient in the consideration of the question. 
. , , Some foreign jurists have suggested, if they have 
not actually laid it down, that a period of ten years' resi- 
dence ought of itself to be a siifScient indication of the 
intention to acquire a new domicil. But, certainly, that 
is not the view of the law that has been adopted by 
English jurists generally, and I think it is impossible to 
lay down any precise period which per se ia to constitute 
domicil. At the same time, if a man goes to another 

it) Tht Harmm^, 2 C. Rob. 822, S24, per Sir W. Seoa. It shonld be 
notload tbat tbk piasaga lefen to what a known u ■ " commercial domioil " 
daring the period of irar, and that tjme is of much more cotuequenoe in 
determfailiig the exutenee of lach & domlcQ Uibd Id determiiiliig the adetenoe 
of a domidl properl? (o-called. See Comineixial Domieil, App., Note m. 
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" country and continues to reside there for ... a 
" period of ten years, without saying that a residence of ten 
" years is necessary, or that ten years is the period sufficient, 
" still, the fact of his residing there for ten years is a very 
" strong indication of his intention to establish his home 
" and his domicil in that place " (/). 

The effect of residence in a country as evidence of a Mode, 
man's intention to continue residing there, depends, to a 
great extent, on the manner of his residence. 

If D. not only lives in France but buys land there, and 
makes that country the home of his wife and family, there 
is clearly far more reason for inferring a purpose of residence 
on his part, than if he has merely taken lodgings in PariB, 
and lives there alone. 

The presence, indeed, of a man's wife and family is some- 
times spoken of as decisive (g), which it certainly is not ; 
but this and various less important facts, such as the place 
where a man educates his children (Zt), or exercises his 
political rights (i), indicate, though they do not prove, a 
fixed residence, and thus go to make up the evidence for 
domicil. 

Rule 1 9 . — Residence in a comitry is not even *^* i® 
primd facie evidence of domicil, when the nature Remdenoe 
of the residence either is inconsistent with, orentwith 
rebuts the presumption of, the existence of an^^"^"* 

intention to reside there perinanently («^^^^^ den^^of 
manendi) {k), domicU. 

If D. resides in France this residence is pTirnd facie 
evidence of his intending to reside there, and, therefore, of 

(/) CocMU V. Cockrdl, 25 L. J. (Ch.) 780, 782, per KindenUy, V.C. 
{g) DougUu v. Douglcu, L. R. 12 Eq., 617; Far^ ▼. Forbes, Kxy 841. 
(A) ffaldane ▼. Eekford, L. R. 8 Eq. 681. 
(») Brund y. Brund, L. R. 12 Eq. 29& 

(k) See Jopp ▼. Wood, 4 De G. J. & S. 616, 84 Ij. J. (Oh.) 212 ; Hodgwn 
T. De Beauchetne, 12 Moore P. 0. 285, 829, 880. 
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his having a French domicil ; so, further, if D., who has been 
a domiciled Englishman, takes up his residence in France, 
the fact of his dwelling in France gives, especially if he 
lives there for a long time, a privid fade reason for 
believing that he intends to make France his home, and, 
therefore, intends to acquire, and has acquired, a French 
domicil. But if ,D., having been a domiciled Englishman, 
resides in France imder circumstances which preclude the 
possibility of the residence being the result of any purpose 
on his part to reside permanently in France (as, for example, 
if D. is an English prisoner of war, kept captive in France), 
or which make it at any rate probable that D. means to 
retain his English domicil (as where D. lives at Paris as an 
English ambassador to the French Court), then D/s residence 
is no proof whatever of his intention to reside in France as 
his home, and he may be presumed to retain his English 
domicil. 

The law on this point has been laid down authorita- 
tively. 

" Nothing is better settled with reference to the law of 
" domicil than that domicil can be changed only animo et 
"facto, and although residence may be decisive as to the 
"factv/m, it cannot, when looked at with reference to the 
" animvs be regarded otherwise than as an equivocal act. 
'* The mere fact of a man residing in a place, different from 
" that in which he has been before domiciled, even although 
** his residence there may be long and continuous, does not 
" of necessity shew that he has elected that place as his 
" permanent and abiding home. He may have taken up and 
" continued his residence there for some special purpose, or 
'* he may have elected to make that place his temporary 
'< home. But domicil, although in some cases spoken of as 
" home, impoi-ts an abiding and permanent one, and not a 
** mere temporary one. . . . In considering cases of this 
" description it must be borne in mind that the acquisition 
" of a new domicil involves the abandonment of the previous 
''domicil. . . .. Whether this intention of abandonment 
" may not be inferred from long and continuous residence 
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" aloue, in a case in which there may be no other cir- 
" cumstances indicative of the intention, is a question 
" which in this case it is unnecessary to decide, and on 
" which, therefore, I give no opinion. Such a case can 
" very rarely, if ever, occur " (i). 

" We think that length of residence, according to its time 
'* and circumstances, raises the presumption of intention to 
" acquire domicil. The residence may be such, so long and 
" so continuous, as to raise a presumption nearly, if not quite, 
" amounting to a pt^cesumptio juris et de jure ; a presump- 
" tion not to be rebutted by declaration of intention, or 
" otherwise than by actual removal. Such was the case of 
''Stanley v. Bemes (ni). The foundation of that decision, 
" in this respect, was, that a Portuguese domicil had been 
" acquired by previous residence and acts, and that mere 
" declarations of intention to return could not be sufficient 
" to prove an intention not to acquire a Portuguese domicil, 

" In short, length of residence perse raises a presumption 
" of intention to abandon a former domicil, but a presump- 
" tion which may, according to circumstances, be rebutted. 

" It would be a dangerous doctrine to hold that mere 
" residence, apart from the consideration of circumstances, 
" constitutes a change of domicil. A question which no one 
" could settle would immediately arise, namely, what length 
" of residence should produce such consequence. It is 
" evident that time alone cannot be the only criterion. 
" There are many cases in which a very short residence 
" would constitute domicil, as in the case of an emigrant, 
" who having wound up all his affairs in the country of his 
" origin, departs with his wife and family to a foreign land 
" and settles there. In a case like that, a residence for a 
" very brief period would work a change of domicil. 

** Take a contrary case, where a man, for busindss or 
" pleasure, or mere love of change, is long resident abroad, 
" occasionally returning to the country of hi^ origin, and 

(l) Jopp y. Wood, 4 De Gex, J. k S. 616, 621, 622, per Turner, L. J. 
(m) 8 Hagg. Eoc. 873. 
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" maintaining all his natural connections with that country: 
" the time of residence would not to the same extent, or in 
" the same degree, be proofs of a change of domicil. 

"We concur, therefore, in the doctrine held in many 
" previous cases, that to constitute a change of domicil, there 
" must be residence, and also an intention to change. 

" With respect to the evidence necessary to establish the 

" intention, it is impossible to lay down any positive rule. 

" Courts of justice must necessarily draw their conclusions 

" from all the circumstances of each case ; and each case 

" must vary in its circumstances, and, moreover, in one, a 

" fact may be of the greatest importance, but in another, the 

" same fact may be so qualified as to be of little weight " (w). 

Ezamma- The principle laid down in the passages cited explains, 

domidl of without recourse to any special rule of law, the position of 

rinifflniMy ^^®* ^^ *^® persons supposed to have a so-called necessary 

penons. domicil (o). 

These persons are : — 

1. Prisoners; 

2. Exiles or refugees; 

3. Convicts; 

4. Lvmatics; 

5. Invalids residing abt^oad on account of health; 

6. Ojfficials generally; 

7. Ambassadors; 

8. Consuls; 

9. Persons in militai^ or naval se^^vice ; 

(n) Hodgson v. £>e Beauckesne, 12 Moore P. C. 285, 829, 880, per 
Curiam. 

(o) A " necessary domicil " is in strictness a domicil not determined by 
the purpose or choice of the party, but by the direct operation of some rule 
of law, such, for example, is the domicil of a wife or of an infant. 

The term, however, " necessary domidl," is sometimes applied to the case 
of persons such as prisoners, ambassadors, and others. This application of 
the term is, it is here contended, erroneous. The peculiarity (if any) in 
the position of such persons consists in the fact that their residtnce in a 
particular country either cannot be, or is not, combined with the animua 
fnanendif and therefore gives no ground for inferring that they have a 
domicil in such country. See, as an example of confusion on this subject. 
Rounds IhmicU, p. 81. 
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10. Per'smis in Imlian service ; 

11. Sei-vants ; 

12. Ecclesiastics ; 

13. Students {p), 

(i.) A Prisoner, — A prisoner retains, during imprison- 
ment, the domicil which he possessed at its commencement. 
He cannot form any purpose or intention as to his residence 
in the place where he is imprisoned. 

D., a domiciled Irishman, was imprisoned in England. 
" It could not," it was laid down, " be supposed that he 
" acquired a domicil in England by residence within the 
" walls of the King's Bench Prison. All such residence 
" goes /o7' nothing " (g). 

(ii.) A Convict — A person transported to a particular 
country for life absolutely loses (it is said) his original 
domicil (?'). It is certainly possible that, in this instance, 
"the domicil of origin may be extinguished by act of 
" law " (s). A sentence, further, to be transported to Van 
Dieman's Land, may probably be looked upon as an order, 
that the convict shall reside, and make his home in Van 
Dieman's Land, i.e., be domiciled there, but there seems to 
be no English decision on the subject, and in the absence 
of any such decision doubt may be entertained whether 
there be any real distinction between the position of a 

Q>) As to domicil of these persona, see Phiilimortf bs. 67 — 72, 183 — 200. 
Whartorif as. 47 — 5i. PhiUimore, whose treatment of the subject is ample, 
sometimes appears to consider that the domicil of these persons is fixed by a 
rule of law, whereas in general, according to English law at any rate, their 
domicil (it is submitted) results simply from the application to their peculiar 
circumstances of the ordinary rules regulating the change and acquisition 
of domiciL See Clas9ificaU<m of DomiciU, App. Note IL 

(9) BurUm v. Fisher, Milward's Reps. 188, 191, 192. 

The case itself, does not decide more, than that D. did not, as a fact, 
acquire an English domicil, but the principle contained in the words imder- 
lined, is clearly sound. WetUakef s. 52. ; PhUlifnare, s. 186, 187. 

(r) PhiUimort, s. 191 ; Udny v. Udny, L. K. 1 Sa App. 441, 468. 

See for a different view Round, Domicilf p. 52. 

(«) PhilUtMyre, s. 191 ; Udny v. Udny, L. R. 1 Sc. App. 441, 458. 

K 



180 FACTS WHICH ARE EVIDENCE OF DOMICIL, 

convict, and of a prisoner. A person, at any rate, trans- 
ported for years, ought, it would seem, like a prisoner, to 
retain the domicil which he possessed at the beginning of 
his imprisonment. 

Supposing, however, that a sentence to transportation 
destroys a man's domicil of origin, it is probable that 
no courts other than those of the sovereign inflicting the 
sentence would give this eflPect to the sentence. French 
emigris were treated by our courts as retaining their 
domicil of origin {t). 

(iii.) An Exile or Refugee (u). — An exile cannot dwell in 
his own country (e.g., France), but he is not compelled to 
live in England. His residence, however, in England, 
certainly affords no presumption of an intention to adopt 
an English home. Mere residence, therefore, during the 
time of his exile, however long, does not give him an 
English domicil. 

D., a French emigre, left France, his domicil of origin, in 
1792. After a short residence in Germany, he resided in 
England till 1815, when he was able to return and did return 
to France. From 1816 to 1821, he resided generally in 
France. In 1821, D. bought a house in London. In 
1 834, he occupied this house and lived there till his death. 
D. never acquired an English domicil, but retained his 
French domicil at the time of his death (x). D.'s domicil of 
origin, it was laid down, " was France, for there he was bom, 
" and continued to reside from 1765 to 1792, and he left 
" that country only in consequence of the disturbances which 
" broke out there. He came here in 1793, but he came in 
" the character of a Frenchman, and retained that character 
" till he left this country in 1814, for he received an allow- 
" ance from our government as a French emigrani Coming 

(t) See Jk Bonneval v. Ik Bonneval, 1 Curt 856. In goods of Duckeu 
d'Orleans, 1 flw. k Tr. 268. 

{u) PhillimoreyBB, 192- 200. Weitlake, B. 88. Wharton^ a. 54. Savigtiy, 
8. 353, p. 56, note (7). 

(x) De Bonueval v. De Bonnev€il, 1 Curt. 856. 
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" with no intention of permanently residing here, did any- 
" thing occur while he was resident here to indicate a 
contrary intention ? It is clear to me that as in the case 
of exile, the absence of a person from his own country will 
"not operate as a change of domicil; so, where a party 
" removes to another country, to avoid the inconveniences 
" attending a residence in his own, he does not intend to 
" abandon his original domicil, or to acquire a new one in 
"the country to which he comes to avoid such incon- 
" veniences. At all events, it must be considered a com- 
" pulsory residence in this country ; he was forced to leave 
" his own, and was prevented from returning till 1814. Had 
" his residence here been in the first instance voluntary ; had 
" he come here to take up a permanent abode in this country, 
" and to abandon his domicil of origin, that is, to disunite 
" himself from his native country, the result might have 
" been different. It is true that he made a long and con- 
" tinned residence in this coimtry ; but I am of opinion that 
" a continued residence in this country is not sufficient to 
" produce a change of domicil ; for he came here avowedly 
" as an emigrant, with an intention of returning to his own 
" country as soon as the causes ceased to operate which 
" had driven him from his native home. He remained a 
" Frenchman, and if he had died during the interval between 
" 1798 and 1815, his property would have been administered 
" according to the law {x) of France" {y). 

This case decides not (as is sometimes supposed) that 
an exile cannot acquire a domicil in his adopted country, 
but only that the bare fact of his residence there 
does not give him a domicil. A refugee, probably, may 
acquire a domicil in a foreign country, if he chooses to adopt 
it as his home (z), and, of course, may acquire a domicil 
in a foreign country, by remaining there, after his restora- 
tion to his own country has become possible. 

{x) See Boles 66—68, pp. i9l ^297 , po9t. 

(y) De Bonneval v. De Bonneval^ 1 Curt. 866, 864,|)er Bir Herbert Jenner, 
In goods of Duchess d'OrleanSf 1 Sw. & Tr. 268. 

{z) Heath v. Sampson^ 14 Beav. 441 ; WestfahSj a. 88, note g. 

K 2 
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(iv.) A Lunatic (a), — There are two views as to the 
position of a lunatic when under control. 

The first is, that he retains the domicil which he pos- 
sessed at the time he became insane, or, more strictly, when 
he begun to be legaUy treated as insane. This is the sound 
view, and is favoured by the English cases on the subject (6). 
If this view be correct, the lunatic under confinement is 
in the same position as a prisoner. He cannot exercise 
choice, or will. He cannot, therefore, acquire a domicil. 
Hence he retains his existing domicil (c). D., for example, 
is an Englishman, who becomes lunatic, and is under 
control. He is taken to Scotland, and placed in a Scotch 
asylum. He remains there, until his death. He retains, 
on this view, his English domicil. The time in the asylum 
counts for nothing. 

The second view is, that a lunatic is a person not sui 
juridy who stands in somewhat the same relation to his 
committee as a child to his father, and that, therefore, his 
domicil can be fixed by his committee (d). This view is 
favoured by several American cases (e), but is open to 
objection. In the case of father and child, the infant's 
domicil follows that of the father, but a father cannot give 
his son a domicil apart from his own. In the case of a 
committee and a lunatic, it appears to be maintained, not 
that a lunatic's domicil follows that of the committee, but 
that it can be fixed by the committee, or, in effect, that a 
committee has greater power over the domicil of a lunatic, 
than a father over that of his son. If the position of a 
committee be compared to that of a guardian, then it 



(a) WesUake, b. 52. Phillimore, ss. 184—189 b, 
Wharton, ss. 52, 58. 

(b) See Bempde v. Johnstone, 8 Yee. Jnnr. 198 ; Jffepbum v. SHrving, 9 
W. R. 764. 

(c) See Bule 4, p. 66, ante. 

((Q See Shfjorjpe v. Critpin, L. R. 1 P. & D. 611, 617, 618, which, how- 
ever, does not decide this point. 

{e) Hclyoke v. Haakina, 5 Pick. 20. Anderson v. Anderson, 42 Vt. 850 
Pitfidd V. Detroit, 58 Maine, 442. 
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must be remarked, that the power of a guardian to change 
a ward's domicil, is itself doubtful (/). 

On the whole, the first view appears to be (at least 
under ordinary circumstances) the right one. The second 
arises from a confusion between the power to change a 
lunatic s residence and the right to change his domicil. 

(v.) An Invalid, — There is at first sight considerable 
difficulty in determining whether D., an Englishman, 
who resides abroad on account of his health, loses his 
English domicil or not. For there exists an apparent incon- 
sistency between the different judicial dicta on the subject. 
On the one hand, it has been laid down, that such a re- 
sidence, being "involuntary," does not change D.'s domicil. 
" There must," it has been said, " be a residence freely 
" chosen, and not prescribed or dictated by any external 
" necessity, such as the duties of office, the demands of 
" creditors, or the relief froTYi illness " (g), 

"A man might leave England with no intention of 
''returning, nay, with a determination never to return, 
" e.g., a man labouring under mortal disease, and told 
that to preserve his life, or even to alleviate his sufferings, 
he must go abroad. Was it to be said that if he went 
to Madeira he could not do so without losing his cha- 
racter of an English subject — without losing the right 
" to the intervention of the English law in the transmission 
" of his property after his death and in the construction of 
" his testamentary instruments ? Such a proposition was 
" revolting to common sense " (h). 

This doctrine has been thus applied to a particular case : 
"If [D.] had gone for health to the island of Madeira, 
. . . . and had written letters, stating that she should 
die there, and had given directions that she should be 



(( 
e< 
(t 



ft 



(/) See Siory, a. 506 note (1), and pp. 97, 100, aiUe. 
ig) Udny v. Udny, L. B. 1 Sc App. 441, 458, per Lord Wutbury, 
(A) Moorhmue v. Lard, 10 H. L. C. 272 ; 82 L. J. (Ch.) 295, 299, per 
Lord KingBdovm, 
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"buried there, although she had died and been buried 
" there, unquestionably her Scotch domicil would never 
" have been superseded " (i). 

On the other hand, it has been maintained that if D. 
chooses to reside abroad with the intention of making the 
foreign country his residence permanently, or for an 
indefinite time, the fact that the motive of the change is 
health does not prevent D. from changing his domicil. 
In a case of this kind the law has been judicially ex- 
pounded as follows : — 

"That there may be cases in which even a permanent 
" residence in a foreign country occasioned by the state of 
" the health, may not operate a change of domicil, may 
" well be admitted. Such was the case put by Lord 
" Campbell in Johnstone v. Beattie, but such cases must 
" not be confounded with others in which the foreign 
" residence may be determined by the preference of 
" climate, or the hope or the opinion that the air or the 
" habits of another country may be better suited to the 
" health or the constitution. In the one case, the foreign 
" abode is determined by necessity ; in the other, it is by 
" choice In settling there [in Tuscany] D., it is 

decided, was exercising a preference, and not acting upon 

a necessity ; and I cannot venture to hold that in such a 
" case the domicil cannot be changed. If domicil is^ to 
" remain unchanged upon the ground of climate being 
" more suitable to health, I hardly know how we could 
" stop short of holding that it ought to remain unchanged 
" also upon the ground of habits being more suitable to 
" fortune. There is in both cases a degree of moral com- 
" pulsion " (k). 

The apparent inconsistency between these doctrines may 
be removed, or explained, if we dismiss all reference to 
motive, to external necessity, and so forth ; avoid the use 
of the misleading terms "voluntary" and "involuntary," 

(/) Johnstone r. BeatHe, 10 CI. & Fin. 42, 189, per Lord CampbelL 
{k) Jfoskins V. Matthnos, 8 De G. M. & G. 28, 29,' 25 L. J. (Oh.) 689, 
696, per Turner, L.J. 
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and, recurring to the principle that residence combined 
with the purpose of permanent or indefinite residence, con- 
stitutes domicil, apply it to the diflferent cases or circum- 
stances under which a domiciled Englishman may take up 
a foreign residence for the sake of his health. 

These cases are three : — 

First case. — D. goes to France for relief from sickness, 
with the fixed intention of residing there for six months 
and no longer. 

This case presents no diflSculty whatever. D. does not 
acquire a French domicil any more than he does if he goes 
to France for six months on business or for pleasure. The 
reason why he does not acquire a domicil is that he has 
not the animus manerwii, butthe quite different intention 
of sta)ang for a determinate time or definite purpose (Z). 

Second case. — D., finding that his health suffers from 
the English climate, goes to France and settles there, that 
is he intends to reside there permanently or indefinitely. 
I), in this case acquires a French domicil (m). 

Here, again, there is no deviation from general principle. 
D. acquires a French domicil because he resides in France 
with the animus manenxM. 

Third case. — D. goes to France in a dying state, in order 
to alleviate his sufferings, without any expectation of 
returning to England. 

This is the case which has suggested the doctrine that 
a change of residence for the sake of health does not in- 
volve a change of domicil. The doctrine itself, as applied 
to this case, conforms to common sense. It would be 
absurd to say that D., who goes to Pau, to spend there in 
peace the few remaining months of his life, acquires a 
French domicil. But the doctrine in question, as applied 
to this case, is in conformity, not only with common sense, 
but with the general theory of the law of domicil. D. does 
not acquire a domicil in France, because he does not go 

{I) See p. 80, ante. 

(m) This iH preciftely what Hoahim v. Matthews (25 L. J. (Ch.) 689, 8 
De G. M. & G. 13) decides, and rlecides correctly. 



136 FACTS WHICH ARE EVIDENCE OF DO MIC I L. 

to France with the intention of pennanent or indefinite 
residence, in the sense in which these words are applied 
to a person settling in another country, but goes there for 
the definite and determinate purpose of passing in France 
the few remaining months of his life. The third case, now 
under consideration, is in its essential features like the 
first and not like the second of the cases already examined. 
If D. knew for certain that he would die on the day six 
months after he left England, it would be apparent that 
the first and third cases were identical. That the definite 
period for which he intends to reside is limited not by a 
fixed day, or by the conclusion of a definite piece of 
business, but by the expected termination of his life, can 
make no difference in the character of the residence. In 
neither the first nor the third case is the residence 
combined with the proper animvu^ manendi. 

In no one of the three cases we have examined is there 
any necessity, in order to arrive at a right conclusion, for 
reference to the motive, as contrasted with, what is quite a 
different thing, the purpose or intention of residence. 

We may now see that the contradictory dicta as to the 
effect of a residence for the sake of health, do not of 
necessity imply any fundamental difference of opinion 
among the high authorities by whom these dicta were 
delivered. All these authorities might probably have 
arrived at the same conclusion if they had had the same 
circumstances before their minds. 

The court which gave judgment in HoskiTia v. Mat- 
thews {n) had to deal with the second of our supposed 
cases, and arrived at what, both according to common sense 
and according to theory, is a perfectly sound conclusion. 

The dicta, on the other hand, of the authorities who lay 
down, that a residence adopted for the sake of health does 
not involve a change of domicil, are obviously delivered by 
persons who had before their minds the third, not the 
second, of our supposed cases. These dicta, again, embody 

(n) 25 L, J. (Ch.) 689, 8 De G. M, & G. 18. 
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what, in reference to such a case, is, as we have shown, a 
perfectly sound conclusion. Their only defect is, that they 
are expressed in terms which are too wide, and which 
therefore cover circumstances, probably not within the 
contemplation of the authorities by whom they were 
delivered ; and, further, that, while embodying a sound con- 
clusion, they introduce an unnecessary and misguiding 
reference to the motives which may lead to the adoption 
of a foreign domicil. 

(vi.) Oficials generaUy. — OflScial residence in a country 
is not in itself evidence of an intention to settle there, 
because all that can (in general) be inferred from such 
residence is that the official resides during the time and 
for the purpose of his office. This is clearly so when the 
office is for a limited period. There is no reason to suppose, 
from the fact of a domiciled Englishman becoming Lord 
Lieutenant of Ireland, or Governor-General of India (o), 
that he means to give up his English home or domicil. 
The presumption is strongly (if not conclusively) in favour 
of the intention to retain his English domicil. 

Occasionally, however, official residence may be primd 
facie proof of a change of domicil. This is so when the 
office itself, from its tenure and nature, requires the official 
to make a home in the country where he resides. Thus, 
it has been suggested that if a domiciled Scotchman takes 
an English living, he may, on coming into residence, be 
assumed to have the intention of residing permanently in 
England, and hence to acquire an English domicil (p). 
Such a case is exceptional. As a rule, official residence is 
not a fact from which a change of domicil can be inferred, 
but much depends on the nature of the office. 

(vii.) An A7nha88ador{q), — An ambassador who resides at 
a foreign court in general retains his existing domicil, which 
is, in most cases, the country which he represents. 

(o) See Attorney-General v. Pottinger^ 80 L. J. (Ex.) 284. 

(p) See judgment of Lord J^j/rey in AmoU v. Orwmi, 1846, 9 D. 142. 

{q) Weatlake, b. 47 ; PkOlimore, n. 171—178; Story, s. 48 ; Wharton, a. 49. 
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The reason of this is obvious. The residence of an 
English ambassador in France does not raise the slightest 
presumption of his intention to make his home in France, 
and it is possible, though not certain, that the duties of an 
ambassador may be held absolutely incompatible with his 
acqwiring a domicil in the country where he resides whilst 
he remains an ambassador. 

An ambassador, however, if he is before his appointment 
already domiciled in the country where he resides as am- 
bassador, retains his domicil in spite of his office, and 
this, though the domicil in the place of his residence 
is an acquired domicil, and the country which he repre- 
sents is his domicil of origin. D., an Italian, acquires a 
domicil in England. He afterwards is appointed the 
representative of Italy at the English court. D. retains 
his English domicil (r). Though in short an ambassador 
or attache does not in general acquire a domicil in the 
country where he resides, this is simply the result of 
his residence being in general unconnected with any 
intention to reside permanently. In a case where it was 
held that an attach^ to the Portuguese Embassy retained 
the English domicil, which he had acquired before his' 
appointment, the court say, "We are not saying that if 
" a man should have continued an attach^ for forty or fifty 
"years, that he would thereby, 6'ivipliciter, acquire an 
" English domicil, and that his property would be subject 
" to legacy duty. We affirm nothing of the sort. What 
" we do affirm is, that he, having acquired an English 
" domicil, does not lose it ipso facto, without more, by 
" taking this office of an attach^ " (s). 

(viii.) A Consxd, — A consul does not and cannot be 
presumed to acquire a domicil by merely living in a country 
as consul. On the other hand, he does not, by becoming 

(r) Heath v. Sanuon, 14 Beav. 441. 

(«) Atlomey-Oeneral ▼. Ktnt, 31 L. J. (Ex.) 391, 397, per liramivellf B. 
{t) Udny V. Udny, L. R. 1 8c. App. 441 ; Sharpe v. Crispin, \t. R. 1 P. & 
D. 611 1 The Indian Chirft 8 C. Rob. 12, 22 ; NibapH v. NibopH, 4 P. D. ] . 
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consul, lose any domicil he already possesses. The length 
of his residence as consul is immaterial {t), 

D., an Englishman, resides at Leghorn for twenty years 
as English consul. D. does not acquire an Italian domicil. 

(ix.) A Person in Military or Naval Service. — A soldier, 
&c., does not acquire a domicil in the place where he is 
stationed, but is domiciled in the territory of the sovereign 
whom he serves. 

The first part of this principle results from the nature of 
modem military service. A soldier does not and usually 
cannot " settle," or acquire a domicil in the place where he 
is stationed (u). For D., an English soldier, serving in 
Canada cannot, during his service, however long, settle in 
Canada. 

The second part of this principle is not supported by 
many cases, but is, it is conceived, so far well established 
that we may presume, unless there is evidence to the con- 
trary, that a soldier or sailor (in the naval service) is 
domiciled in the country of the sovereign whom he serves, 
i.e., that he means to have his home within the territory 
of that sovereign, or at least not within the territory of any 
other power. 

Hence the following results : — 

(1) A soldier or sailor in ihe service of his own 
sovereign retains the cloniicil which he had on entering 
the service^ loherever he may he stationed. 

D., an Irish officer, though stationed in England, retains 
his Irish domicil of origin {x), 

D., a Scotchman, entering the British army, tetaiiis his 
Scotch dotnicil, though stationed in the colonies {y). 

(2.) A person who enters the militai^ or naval service 
of a foreign sovereign {probably) acquires a domicil in 
the countnj of such sovereign, 

{u) See judgment of WaUon, B. | Re Steert 28 L. J. (Ex.) 22, 25. 

{x) Ydverton t. Ydverton, 1 Sw. ft Tr. 674 ; 29 L. J* (P. & M.) 84. 

(y) Compare AUomey-Oeaeral v. Napur, 6 Ex. 217, 20 L. J. (Ex.) 173} 
Brown Vi Smiiht 15 Boav. 444, 21 U J* (Cb*) 856, with Craiyie v« Lemn, 
3 Cnrt. 435. 
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D., a domiciled Englishman, enters the Russian army, 
and dies while serving in it. He, perhaps, may be presumed 
to have acquired a Russian domicil {z). A soldier or 
sailor who serves a foreign sovereign certainly does not 
acquire a domicil at the particular place where he is 
stationed. 

A question has further been raised, and not settled, 
whether a soldier who retains his rank in the service of 
one sovereign can, even by residence combined with the 
animtis maTieTidi, acquire a domicil in a country subject 
to another. 

The Privy Council thus express themselves on this point : 

" We do not think it necessary for the decision of this 
" case, that we should lay down as an absolute rule that 
" no person being the colonel of a regiment in the service 
" of the East India Company, and a general in the service 
" of her Majesty, can legally acquire a domicil in a foreign 
" country. It is not necessary, for the decision of this 
" case, to go so far ; but we do say that there is a strong 
" presumption of law against a person so circumstanced 
" abandoning an English domicil and becoming the domi- 
'* ciled subject of a foreign power " (a). 

The matter becomes, in short, a question of evidence. 
There is the strongest presumption that D., who is in the 
service of the English Crown, does not, even though he 
resides in France, mean to reside there permanently, but 
this presumption probably might be rebutted by sufficiently 
strong evidence (6). 

(x.) A Person in the Indian Service. — The rules estab- 
lished with reference to the domicil of persons in the 

{z) See this statement made arguendo in SwnervilU v. SofMTvUle^ 6 Vesey 
749a, 757, and apparently admitted by the oourt. Compare also cases Buch 
as Craigie v. Lewin^ 3 Curt 435, as to service under the East India Company, 
and Wallaktf s. 44. There may be a difficulty in applying this doctrine 
in the case of states made up of several countries. See ppb 81, 82, ante. 

(a) Hodgmm v. De Beauekeaney 12 Moore P. C. 285, 819 ; eonf, Bremer 
V. Preemxvii, 10 Moore P. C. 306. 

{H) AtUfrney-ChMTol v. Potdnger, 80 L. J. (Ex.) 284, which, however, 
iH not decisive. 
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service of the East India Company were peculiar (c), and 
are now admitted to have been anomalous. 

(i.) A person in the military or covenanted service of 
the Company acquired a domicil in India {d). 

(ii.) The domicil thus acquired was technically termed 
and considered an "Anglo-Indian domicil " (e). 

Such a domicil was for testamentary purposes (to which 
the cases mostly refer) equivalent to an English domicil (/). 

(iii.) The Anglo-Indian domicil was in general retained 
after a person's return to Europe as long as he continued 
in the service of the Company and liable to be recalled to 
India, but such continuance was not absolutely incom- 
patible with the acquisition or resumption of another 
domicil, e,g,, in England (g), 

(c) See PkUUmore, 88. 164 — 162 j Saviffny, p. 59, note D., by Gutbrie. 

\t^ruce V. Bruce, 2 B. & P. 229. 
-^unroe v. Douglas, 5 Madd. 379. 
,U}raigie v. Lewin, 3 Curt. 485. 

^Uorney-OeneroU v. Napier, 6 Ex, 217; 20 L. J. (Ex.) 173. 
s^orbti V. Porhet, 23 L. J. (Cb.) 724. 
^..^<47iep&um V. Bkirving, 9 W. R. 764. 
^yiIodg%on v. Dt Beauchesne, 12 Moore P. C. 285. 

Mtomey-Oeneral v. PoUinger, 30 L. J. (Ex.) 284. 

^ockrell V. CockrtU, 25 L. J. (Cb.) 780. 
^ttomey-Oeneral v. PUzgeraid, 25 L. J. (Cb.) 743. 
^Uardice v. Chialoic, 83 L. J. (Cb.) 434. 

Jopp V. Wood, 34 L. J. (Cb.) 212 ; 4 De G. J. & S. 616. 
Tbe transfer of tbe Govemment of India to tbe Ciown by tbe Act far 
the better GovemmeM of India (1858), and tbe Indian Sucoession Act, 1865, 
bave deprived tbeee cases of most of tbeir practical importance ; but tbey 
still deserve careful study on two accounts. First, because tbey may still 
determine tbe domicil possessed by persons living in India before 1858. 
Sticondly, because tbey bave influenced tbe views of domicil adopted by our 
judges, and until tbe rules establisbed by tbeee cases were admitted to be 
exceptional, it was impossible to form any consistent theory as to tbe 
nature of domidL D^nition of DomicU, App., Note I. It is not 
certain that these cases do not apply to domicil acquired in India since 
1866. See tbe Scotch case, Wwuchope v. WoAuikope, June 23, 1877, 4 R. 945. 

(d) See cases dted in foregoing note. 

(e) Am to ezpreasion "Anglo-Indian domidl,'* see judgment of Lord 
Cranworih, MoorhouK v. Lord, 32 L. J. (Ch.) (H. L.) 295, 298. 

(/) Bruce v. Bruce, 2 13. ft P. 229. 

Munroe v. Douglas, 5 Madd. 879. 
(g) Attamey-Oeneral v. PoUinger, 80 L. J. (Ex.) 284. 
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(iv.) The rules as to an Anglo-Indian domicil did not 
apply either to persons residing in India for the sake of 
business (A), or to persons in the service of the Crown, and 
stationed in India (i). 

These rules worked as follows: — D., a domiciled Scotch- 
man, went to India as a military officer or a surgeon in 
the service of the Company. Whilst in India, or during 
a return on furlough to Scotland, he made his will, and 
died, say, in the year 1850. The will was made in accord- 
ance with the forms required by Scotch law, but not in 
accordance with the forms required by English law. The 
will was invalid. D., in virtue of his Anglo-Indian domicil, 
was in eflfect considered a person domiciled in England, and 
the validity of his will was determined on the principles 
applicable to the will of a domiciled Englishman. 

The rules as to Anglo-Indian domicil are in two respects 
anomalous. First, — ^A soldier, &c., stationed in India 
acquires under them a domicil in the country where he is 
stationed Qc), Secondly. — A person is held domiciled in 
a country where he certainly does not, in ninety-nine cases 
out of a hundred, intend to make his permanent home, and, 
therefore, where he would not in any other case be held to 
be domiciled (l). 

The explanation of the anomaly is not far to seek. "At 
" the time when those cases [on Anglo-Indian domicil] 
" were decided, the government of the East India Com- 
^ ** pany was, in a high degree, if not wholly, a separate 
" and independent government, foreign to the government 
" of this country; and it may well have been thought that 
" persons who had covenanted obligations with such govem- 
" ment for service abroad, could not reasonably be con- 
" sidered to have intended to retain their domicil here. 
" Th^ in fact became as much estrcmgedfrom ihis ccnuntry, 

(A) /o2y v. Wood, 84 L. J. (Ch.) 813. 
{%) Attomey-OenmU v. Napier, 6 Bx. 217, 20 L. J. (Ex.) 178. 
{k) See p. 139, ante. 

(0 Co^f. language of Kindertleyf V.C.; AUardiceY, Ondmo, 88 L. J. (Ch.) 
434, 486. 
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" OB if they had become the servarUa of a foreign govern" 
" ment " (m). 

A servant of the Company gained an Anglo-Indian 
domicil, not because he was stationed in India, but because 
he entered into the service of what may be termed an 
Anglo-Indian power. This explains the fact that neither 
merchants nor persons in the military service of the Crown 
were ever held to acquire an Anglo-Indian domicil. 

(xi.) An Ecclesiastic, — A clergyman possessed of a cure 
must (it is said) be held domiciled at the place of his 
cure (n). 

The most that can be laid down is, that there is a strong 
presumption in favour of his intention to reside there 
permanently. There is no reason to suppose that if the 
fact were otherwise the presumption might not be rebutted. 

(xii.) A Servant. — A servant (it is sometimes laid down) 
has the domicil of his master. 

Unless, however, domicil be identified with residence, there 
is not any authority in English law, or anything in the cir- 
cumstances of modem life, establishing a definite rule, or 
even a presumption, as to the domicil of a servant. Whether 
he has, or has not, a "permanent home" in the same 
country as his master must, as in other cases, depend upon 
the combination of fact and intention. The nature of the 
service may, under some circumstances, tell in fiavour, and 
in others against a presumption, that the servant adopts 
his employer's domicil (o). 

(xiii.) A Student, — There is certainly in English law 
nothing to justify any pecuUar rule or presumption as to 
the domicil of a student. 

(») /ofv V, Wood, 04 L. J. (Oh.) %l% 219, per Tmm, L. J. 

(») PhUUnwre,». ISA. See, however, as to oorponte ohftraoter, p. 112, ante. 

{p) Contrast, for example, the position of a Sootohxnan settled as a 
gardener in England, with that of a Frenchman, employed as oourier b^ an 
English family, travelling abroad on the Continent. See WesUakey s. 48 ; 
PhUUnwrt, 88. 140—148. 
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Remarks 
on fore- 
going 
cases. 



As to the domicil of the foregoing classes of persons, the 
following points may be noticed : 

FxTB^. — Several of the cases enumerated, such, e.gr., as 
that of an ecclesiastic, a servant, or a student, present, in 
fact, no peculiarity whatever. The legal home of these 
persons is clearly fixed in accordance with the ordinary 
principles of the law of domicil. 

Secondly. — The other cases have most of them this 
feature in common, that each of the persons, such as a 
prisoner, or an ambassador, has a residence in one place, 
and a domicil in another ; and, further, that the residence 
exists under circumstances which preclude any presump- 
tion in favour of the existence of a domicil at the place of 
residence, but this will be found to result not from any 
special rule of law fixing the domicil of the persons in 
question, but from the fact that the circumstances of their 
respective positions, either, as in the case of a prisoner, 
make the existence of the animus manendi impossible, or, 
as in the case of an exile, render its existence improbable. 
It is, of course, true that a person who is residing in a 
country, where for any reason he cannot or does not 
acquire a domicil, is, in accordance with the general rules 
of the law of domicil, unable to change the domicil which 
he possessed on coming to the country where he resides (q), 
but his domicil is in no special sense determined by law, 
and cannot, therefore, be termed with any strictness of 
language a necessary domicil. 

Thirdly- — It is often said that the reason why, in some 
of the cases under consideration, and in others which might 
be mentioned, residence does not produce domicil is that 
the residence is " involuntary," or " under compulsion " (r). 

What is intended by these expressions is no doubt true, 
viz., that where residence cannot be, or is not, a conse- 
quence or a result of a purpose or intention to reside 



(q) See Bnlee 5— S, pp. 67—86, ofite. 

(r) Coirf. €41, WetUake, s. 52, and the language of Lord Wettbury, Udny 
T. Udny, L. R. 1 Sc. App. 441, 468. 
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indefinitely {anvmu% manendi), there cannot be a change of 
domicil; but the terms " involuntary," or "under compul- 
"8ioD,"are so ambiguous, and so closely connected with logical 
and metaphysical problems, that they may lead, and have in 
fact led to confusion (a). Hence it has been laid down that, 
" there must be a residence freely chosen, and not prescribed 
'' or dictated by any external necessity, such as the duties 
" of oflSce, the demands of creditors, or the relief from 
" illness " (^), whence it might be inferred that the efTect of 
residence in producing a change of domicil depends not 
upon the presence or absence of the animue man^ndi^ 
but upon the motive for the residence. This doctrine, 
which has already perplexed the discussion of the effect 
of residence abroad for the sake of health, must, unless 
rejected, lead to still further perplexity. It at once, for 
example, suggests the enquiry whether an Englishman, 
who resides abroad for the sake of economy, and therefore 
in one sense against his will, acquires a foreign domicil. 
This question, and the like enquiries, which can never be 
answered by a reference to motive, are disposed of by 
adhering to the sound principle that residence and the 
animus manendi are the sole constituents of domicil If 
these exist the motive for the residence becomes immaterial. 
The only way in which consideration of a person's motive 
for dwelling in one place rather than in another can be 
important is from its effect as evidence for the existence o. 
non-existence of the a/nimua manendi. In all the cases 
mentioned, of residence induced, e,g,y by desire to escape 
from illness, or by the necessity for performing official 
duties, it is only as evidence of intention that motive is of 
importance. If this once be perceived, it will be found 
best, as already suggested, to avoid as far as possible all 
reference to the question whether residence be voluntary 
or involuntary, except in so far aa a man's willingness or 
unwillingness to reside in a country may be proof of his 

(«) See Definition of DomicU, App., Note I., for the perplexity introduced 
thereby into the subject of the meaning of domiciL 

(t) Udny V. Udny, L. R. 1 Sc. App. 441, 468, p«r Lord Wedbury, 

L 
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intendiog or not intending to make it his permanent 
dwelling place. 

Fourthly, — When the term involuntary, or under com- 
pulsion, is got rid of, and the true relation between motive 
and residence is perceived, we see how it happens that 
official residence is referred to, sometimes as a reason 
against, and sometimes as a reason for, assuming the 
acquisition of domicil (tt). 

We have here to deal with a question of evidence. If 
the " official residence " is residence for a limited time, or 
for a special purpose, as in the case of a Governor-general 
of India, the nature of the office does away with the 
presumption in favour of the existence of the ani^nixia 
manemdi. If, on the contrary, the office is one such as an 
ecclesiastical cure, which under modem arrangements 
requires a clergyman to make his home permanently in 
his parish, then the nature of the office adds to the 
strength of the presumption that he intends to make his 
home where he resides. 

General One general observation as to the evidence of domicil 

tion M*to deserves attention, viz., that according to modern de- 
eridenceof cisions, there is scarcely any one circumstance in a 
man's life which is in itself absolutely conclusive in 
determining his domicil. This requires to be noted; 
because the earlier writers on the subject show a tendency 
to treat matters, which are only strong evidence, as being 
decisive criteria of domicil. Thus it is sometimes laid 
down that a man has his domicil in the country wliich he 
chooses as the residence of his wife and family, and the 
fact that D., who lives sometimes in Scotland and some- 
times in England, never takes his wife to Scotland, but 
keeps a house in London, where she always lives (:r), and 
he when in England resides with her, is stated to be con- 
clusive evidence of D. s having an English domicil. This 

(u) See Udny v. Udny, L. R. 1 Sc. App. 441, 468. Westlake, s. 44. 
[x) Forbes v. Forbes, 23 L. J. (Ch.)724 ; Kay, 341. See Aitchison v. Dixon, 
L. R. 10 Eq. 589. 
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statement appears, according to modem decisions, to be 
erroneous. The fact that D/s wife resides in London is 
strong evidence that D. intends to make London his home 
or domicil, but it is evidence which may be rebutted, and 
there is no ground for laying down an absolute rule that a 
man is necessarily domiciled in the country where his wife 
and family reside. A similar criticism applies to the rule 
sometimes suggested that a person, e.g.y an English peer (?/), 
must be taken to be domiciled in the country to which he 
is tied by his political or official duties. In this, and in 
every other similar case, the fact that a man is bound in 
duty to reside in a particular place or country is evidence, 
in the absence of proof to the contrary, of an intention to 
reside there, but it is no more than evidence, and in 
modern times the courts have shown a marked disposition 
to look upon the question of domicil as a mere question 
of fact, to be determined not by general considerations as 
to the place where a person ought to reside, but by the 
actual circumstances of each particular case. 

(y) See HamiUon v. Dallat, 1 Cli. D. 257. 
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PART III. 

LEGAL EFFECTS OF DOMICIL (a). 

A large number of rights are affected by the law of 
domicil. They are, that is to say, determined with re- 
ference to the law of the country where some person is or 
has been domiciled. A large number of rights on the 
other hand, such, for example, as rights to immoveables or 
land, are quite unaffected by such law. 

The object of the rules in this Part (6) of this treatise is 
first to determine what are the rights which are not (c) 
affected by the law of domicil, and which, therefore, may 
be excluded from our consideration ; secondly, to state 
what are the rights which are or may be affected by the 
law of domicil (d), and, lastly, this point being ascertained, 
to define the extent to which each of the rights which in 
any way depends on the law of domicil is affected by or 
subject to that law (e). 

It may be well distinctly to point out, what however it is 
hoped is apparent throughout the whole of this work, that 
the rules stated in it are the rules put in force by English 
courts. Whether the same rules are or are not adopted 
by the courts of other countries is a question with which 
the present treatise has no direct concern. 

(a) Story, B8. 50— 280«, 874— 428A, 464—512. 

Westlake, as. 897-407, 260—878. 

PhiUimore, m. 881—884, 890—664, 681—692, 757—779, 868—879. 
(6) Rules 20—78, pp. 150—829. 
(e) Rule 20, p. 150, ^poit, 
{d) Rules 21, 22, pp. 168, 167, pott, 
(c) Rules 23—78, pp. 169—829, pott. 
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CHAPTER I. 

BIGHTS AFFECTED BY THE LAW OF DOMICIL. 

Bnie 90. RuLE 20. — The law of domicil does not affect 



RigiitB not rights in respect of 
domiciL (1) immoveables (a) ; 

(2) contracts (with the exception of marriage, 

and contracts (6) having reference to 
marriage) ; 

(3) torts ; 

(4) procedure. 

(1) Im- AH questions whatever coDnected with immoveables, or 

moveables, jj^ popular language land, are determined by the lex 
situs (c), i.e., by the law of the country where the land is 
situated. *' The general principle of the [English] common 
" law is, that the laws of the place where such [immoveable] 
'* property is situate, exclusively govern in respect to the 
"rights of the parties, the modes of transfer, and the 
" solemnities which should accompany them '* (d). The 
capacity or incapacity also to take or transfer such property 
depends (according to English law (e) ) on the lex situs, 
and not upon the lex domicUii. 

(a) See for meaning of immoveables, pp. 80, 86 — 89, ante, 

(h) See Rules 60—62, pp. 268—276, pott. 

(c) See for meaning of lex aituif pp. SO, 86, ante. 

{d) Story, B. 424. See ss. 428, 484, 486, 454, 468. BirtwhitUe v. Vardill, 
2 GL & F. 571. 

(e) This should be noted, because foreign jurista, while agreeing with the 
principle that the transfer, aoquisitiony &c., of immoveable property 
depends on the lex iitut, generally hold that all questions of capacity 
depend on the person's lex domiciHu See e,g», Savigny^ s. 862, pp. 104 — 109. 
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D., a domiciled Scotchman (/), bom befcMre but legiti- 
mated by the marriage of his parents, is capable, according 
to Scotch law, of being heir to immoveable property. 
According to English law, a person bom before the 
marriage of bis parents, is not capable of inheriting 
immoveablea D. cannot inherit English real estate {g). 

D., domiciled in France, sells an English estate to A. 
The sale is invalid if it does not comply with all the 
requirements as to form and otherwise of English law (A). 

The /ormaZ validity of a contract, e.//., whether it must (2) Con- 
be made by deed or not, depends on the law of the country *™*^**- 
where the contract is made (i). For the form required for 
a conti-act by the law of the place where it is made is both 
sufficient and requisite for its validity in England (k). 

The effect of a contract, so far as it depends on rules of 
law, is regulated by the law which the pai-ties are pre- 
sumed to have looked to in making the contract Where 
the contract is to be performed in the country where it is 
made, the law which they had in view is in general at any 
rate the law of that country. Where a contract is made 
in one place, and is to be performed in another, e.g., made 
in Italy and to be performed in England, the parties are in 



(/) See, as to the expression "domiciled Scotchman," &c., p. 60, note (x), 
anU. 

(g) BirtwhUOe v. Vardiil, 2 CI. & F. 671. See Rule 85, p. 181, yotL 

(A) Rxdu <u to Immoveabfu, App., Note. IV. 

(t) See Slory, s. 242. 

(k) WetOake^ as. 171, 173. Thii ig not inconsistent with Leroux t. Brawn, 
12 C. B. 801, 22 L. J. (C. P.) 1. This case only decides that the 4th 
section of the Statute of Frauds applies to procedure, and that, therefore, 
no action can be brought in England on any contract within the terms of 
the 4th section which, thongh made abroad, is not in writing. 

Foreign jurists appear to hold that foreigners travelling in a country 
where they are not domiciled have often the option of contracting either 
according to the forms required by the law of the place where the contract 
is made (lex loci contrcietus), or according to the law of the country where 
they are domiciled {lex cUmicUii) : Savigny, a 381, pp. 265 — 272 ; Bar, 
ss. 34 — 36. The view of English courts is that the use of the form pre> 
scribed by the law of the place where a contract is made is not optional but 
imperative. 
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many cases taken to bave contracted with a view to the 
law of the place of performance. " Where the contract," it 
has been laid down, " is, either expressly or tacitly, to be 
'* performed in any other place [than that where it is made] 
"there the general rule is in conformity to the pre- 
" sumed intention of the parties that the contract as to its 
validity (i), nature, obligation, and interpretation is to 
be governed by the law of the place of performance " (m). 
But it may be that a contract is to be taken to be governed 
by the law of some place other than either the place where 
the contract is made or the place where it is to be per- 
formed, if from the expression or acts of the parties it may 
be reasonably inferred that they contracted with a view to 
the law of such other country (n). 
(8) Torts. The right to bring an action for a tort (e.^., an assault 
or a libel) is in no degree affected by the Ux domicilii, 
either of the person wronged or of the wrongdoer, but 
depends on the combined effect of the law of the country 
where the wrong is done, and of the law of the country, 
viz., England, where the action is brought. For no action 
can be maintained in an English court in respect of a tort 
or wrong which is not an offence, both by the law of the 
place where it was committed, and by the law of England. 

X., for example, assaults A. in France, under circum- 
stances which would expose him to an action if the assault 
had taken place in England, but which do not make him 
guilty of any offence in France. A. cannot maintain an 
action against X. 

X. uses in France insulting language about A., which 
renders X. liable to proceedings in a French court, but 
which if used in England would not render him liable to 
an action in an English court A. cannot maintain an 
action against X. 

An action can, however, be maintained in an English 



(I) In BO far as this does not depend upon its form. 

(m) Story, s. 280. See s. 263. 

(n) Ll4>yd v. OuiheH, 6 B. ft S. 100, L. R. 1 Q. B. 115. 
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court for an act done in France, which is an offence by 
French law, and which would if done in England be an 
offence against English law (o). 

All questionH connected with procedure are decided by (*) I*«>- 
the law of the country in which the action is brought {Ux 
fori) (p), and our courts give a very wide sense to the term 
'' procedure/' including in it, for example, the question 
whether an action is or is not barred by a statute of 
limitations. 

Rule 21. — The law of domicil affects rights in Bnieai. 

respect of Bights 

(1) status, or personal capacity (q)\ domidi. 

(2) marriage (r) ; 

(3) divorce (5); 

(4) moveables (^), 

The law of domicil affects, though it does not wholly 
govern, the rights enumerated in this rule. 

Every person has a certain civil statue, consisting of his 1. Status. 
capacity for the acquisition and exercise of legal rights, and 
for the performance of legal acts. Thus D.'s status or 
personal condition may be that of the ordinary or average 
citizen, who is of full age, legitimate, unmarried, and so 
forth, and has incurred no legal disability. Such a person 
has in England the capacity to inherit, to make a will, to 
bind himself by contracts, to change his domicil, and the 
like. His status, just because it is the average or ordinary 
condition, receives no special name. D.'s condition or 

(0) See Phia^ t. Eyre, L. R. 4 Q. R 225, 237 ; Ibid, L. R. 6 Q. B. 1 
(Ex. Ch.) ; The HcXLey, L. R. 2 P. C. 193; The Moxham, 1 P. D. 107 ; 
Dicey on Pariie$ to an Action, p. 57. 

ip) Story, B. 558. 

(q) See RuleB 23—48, pp. 159— 199, poik 

(r) See Rules 44 — 45, pp. 200^224, pott ; uid also Rules 60—62, pp. 
268—276 poit. 

(«) See Roles 46—48, pp. 225—248, pott, 

{t) See Rules 59—72, pp. 266—816, pott. 
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status, on the other hand, may differ from the ordinary 
standard, in that be has l^al capacities, which either fall 
short of, or exceed those of, the ordinary citizen, so that he 
occupies a position, by virtue of which, as it has been 
expressed {^l), what is law for the average citizen is not law 
for him. Thus, if he is illegitimate, lie does not inherit in 
cases in which the average citizen would do so. If he is 
an infant he is not bound by contracts which bind others. 
If he is married he has rights, and incurs liabilities beyond 
those of the ordinary or average citizen. As D.'s position 
is in these instances marked off from, and contrasted with 
the condition of ordinary citizens, it receives a name such 
as that of illegitimacy, infancy, &c., and is clearly recognised 
as a status. In either case, D. has a status which may, in 
very general terms, be described as being "the legal position 
" of [D.] in or with regard to the rest of a community " (x). 
From the nature of status it is apparent that the term 
is a relative one, varying according to the laws of different 
communitiea D., for example, may be legitimate if his 
status is to be determined by the law of France, illegitimate 
if it is to be determined by the law of England. In no 
matter moreover do the laws of different countries differ 
more widely than in their rules as to status. Conditions, 
such as that of slavery, infancy, monastic celibacy, or civil 
death, which are known to the law of one state are unknown 
or absolutely repugnant to the legal system of another. 
Conditions, again, which in one form or another exist 
throughout the civilized world, are in different countries 
governed by different rules, and involve different incidents. 
Minority, to take one example, may terminate under one 
law at eighteen, under another at twenty-one, under a third 
at twenty-five (y), and it may safely be asserted, that in 

(li) See Weatlake, b. 89. 

(«) Niboyet V. Niboyet, i P. D. 1, 11, per BreU, L. J. 

{y) The age of majority is in England, France, Italy, Bavaria^ Saxony, 
Biusia, twenty-one ; in Hesse twenty-two ; in Holland twenty-three } in 
Austria twenty -four; in Prussia, Wurtemberg, Brunswick, Denmark, Spain, 
Portugal, Mexico, and Norway twenty-five. See Fiore, p. 295, and Levi 
InUmational Commercial Law^ pp. 20, 22. 
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almost every different country the incapacities or the 
privileges of a minor are somewhat different. 

When, therefore, it is necessary to determine what is a 
person's atjcUus, and how far his rights or acts are affected 
thereby, it is necessary, further, to determine what is the 
law with reference to which his status or condition must be 
fixed. Whether our courts have on this subject adopted 
any one invariable principle, may be doubted {z), but they 
have, of recent years, gone so far as to hold that an 
individual's legal condition is, in many cases, liable to be 
affected by the law of his domicil (a), and, perhaps, may 
be said to have adopted in a very general way the rule 
that status depends jyt^imd facie on domicil, though in 
practice the rule is subjected to limitations and exceptions 
which often go near to invalidating it (6). 

Marriage is a contract which involves a change of status, 2. Marri- 
and probably on this account English courts have in this •»«• 
case adhered to the principle which they have not fully 
maintained in other instances, that capacity to contract 
being a question of status depends on the law of the 
contractor's domicil, and hence that a person cannot 
contract in another country a marriage which he or 
she is incapable of contracting by the law of his or her 
domicil (c). 

Marriage being a contract, the formal requisites of the 
contract are, as in other cases, subject in general to the 
lex loci contractus {d). 

The result is that the validity of a marriage with the 
rights depending on its validity is governed by two different 

(z) See further, pp. 16S—16S, pogt, 

(a) See SoUomayor v. J)e Barrott, 8 P. D. 1 ; Udny v. Udnif^ L. B. 1 Sc. 
App. 441. 

(6) See Mai4 v. Boberts, 3 Esp. N. R 163. 

{c) See Role 44, p. 200, poeL Brook v. Brook. 9 H. L. C. 193 ; SoUoimyor 
V. De Barrotf 3 P. D. 1, and notice that the cases in which it has been held 
that the consents of parents, &c., belong to the formalities of the marriage 
may be wrongly decided, but do not affect the principle that capacity to 
contract depends on the law of domidL 

((/) See p. 151, anUf Rule 44, p. 200, pott, and Rule 45, p. 217, poti. 
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laws — viz., first, by the law of the parties' domicil which 
determines their capacity to contract; secondly, by the 
law of the place where the marriage is celebrated, which 
determines in general the formal requisites of the marriage. 

8. Divorce. The connection between divorce and the law of domicil 
is peculiar. 

The effect of a divorce is to change the status of both 
the divorced persons. The question, therefore, arises, 
what are the courts which have jurisdiction, or, in other 
words, the right to effect such a change of status f The 
doctrine that status depends upon the law of a person's 
domicil supplies the answer, and suggests (if it does not 
necessitate) the conclusion that jurisdiction in matters of 
divorce belongs to the courts of the country where the 
parties are domiciled, and, in general, to these courts only, 
and this is the conclusion at which, subject to considerable 
limitations and exceptions, our courts have arrived (e). 
The rule that jurisdiction in divorce depends exclusively 
upon domicil involves, as far as it is maintained^ the 
doctrine that the right to divorce depends upon the law 
of the domicil of the parties at the time of the divorce. 

4. Move- The general relation between rights over moveables (/) 
and the lex domicilii may in very general terms be stated 
as follows : — 

First — Capacity for the assignment of moveables depends 
in general (g) on the law of the owner's domicil. 

Secondly, — When a person's moveable property is or 
may be assigned or transferred as a whole, as in the case 
of marriage, bankruptcy, or death, the effect of the trans- 
action or event which causes or may cause such transfer is 

{e) See Rule 46, p. 226, poH. Compare WU9(m v. Wilton, L. R. 2 P. & D. 
435 ; Firebrace v. Firehrace, 47 L. J. (P. D. k M.) 41, with Niboyet v. 
Niboyet, 4 P. D. 1. See also Theories of Divorce, App., Note VL 

(/) See especially Rules 49—52, pp. 244 — 249, pott, and Rule 59, p. 266, 
pott, 

{g) This statement must, however, as regards the individual assignment 
of a moveable, for example, by a sale, be taken subject to the rule that a 
title acquired in accordance with the law of a place where a moveable is 
situated {Ux titut) is valid. See Rules 55 — 57, pp. 255 — 264, post 



ables. 
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(subject to considerable exceptions) determined by the law 
of the owner's domicil (A). 

These are the cases to which the maxim Tnobilia 
aeqmmtur personam applies. It is a brief form of stating 
the principle that a person^s moveable property is for 
many purposes, and especially when it is dealt with as a 
whole, considered by a fiction of law as situated in the 
country where its owner is domiciled, and therefore subject 
to the laws of such country. Thus, if D., an Englishman, 
domiciled in Paris, dies intestate in London, the furniture 
of his house in London is distributed by our courts in 
accordance with French law (i) ; that is, it is dealt with 
as the French courts would deal with the goods of an 
Englishman domiciled in France if the goods were, in fact, 
situated in Paris at the time of his death. 

Thirdly. — The law of domicil afifects, though only to a 
slight degree, the individual assignment of moveables, as, 
for example, by gift or sale (k). The effect, however, of 
such a transaction is mainly governed not by the law of 
domicil, but by the law of the country where a thing is 
situated {lex sitvys) (I). 

Rule 22. — The law of domicil affects the rights Bnie 82. 
of the Crown to legacy duty, or to succession duty, Taxee on 
in respect of a deceased person's moveables {m), S^^S^by 

domicil. 

When a statute gives the Crown a right to duties, the 
Act may itself define either in express terms or by necessary 
implication who are the persons whose property it is 

(h) See Rule 59, p. 266, pott 

(i) Bole 66, p. 291, potL 

{k) See Rule 50, p. 245, pott, 

{I) See Rules 55—67, pp. 265—264, pott 

(m) The rights deslt with throughout the greater part of this work are 
the rights of subjects, whether of the same sovereign or of different sovereigns, 
against or in respect of each other. The rights mentioned in this rule are 
rights of the Crown against or in respect of individuals. The two classes 
of rights are of a different character, and belong to different departments 
of law. They are each, however, affected by the law of domicil. 
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intended to charge with a tax. When such a definition 
is given, no ground exists for making the tax depend upon 
domicii (n). A statute may, however, not supply such a 
definition. This is the case with the Acts imposing 
legacy and succession duties. Under such circumstances 
the courts have to discover the intention of the legislature 
and determine who are the persons whose property is 
intended to come within the provisions of the Act. Though 
the word domicii is never mentioned in the Acts imposing 
legacy duty and succession duty, the courts have held 
that, as regards moveables, these Acts are intended to 
apply to the moveable property of those persons, and, with 
some exceptions, of those persons only who die domiciled 
within the area to which the Acts apply — viz., the United 
Kingdom. Hence, liability to legacy duty or succession 
duty depends, as regards moveables in the main, upon the 
fact whether the owner does or does not die domiciled in 
the United Kingdom (which is, for the present purpose, 
one country or law district), and does not depend upon the 
actual situation of the moveables, the place where the 
owner dies, or the country where the successor is domi- 
ciled (o). 

(n) See, t.g.y as to income tax, 16 &; 17 Vict. c. 34, s. 1, Sched. D. 
AUomey-GentTid v. (7oo^e, 4 Price 188. 

(o) See further, Rule 78, and see pp. 818—829, po«£, for several different 
grounds on which the connection between liability to the payment of duties 
and domicii is placed. The same principle is applied by our courts to 
Colonial Acts imposing succession duties. See yioU v. AUomey'GenercU 
for New South Wala, 8 App. Cas. 886 ; Peter v. Stiriinff, 10 Ch. D. 279. 
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CHAPTEK II. 

STATUS (a) OH PERSONAL CAPACITY GENERALLY. 

Rule 23. — Any status existing under the law of Buiess. 
a person s domicil is recognised as regards all trans- stattu re- 
actions taking place wholly within the country JX^g. 
where he is domiciled (6). ^un^y^f 

domidL 

Our courts recognise every kind of status or personal 
condition held under the law of a country where a person 
is domiciled, in so far as such status affects acts done and 
rights exercised wholly in that country. HcDce it has been 
laid down with substantial accuracy that ** the status of 
" persons with respect to acts done and rights acquired in 
" the place of their domicil, and contracts made concerning 
" property situated therein, will be governed by the law of 
"that domicil; and that England .... will hold 

(a) See as to siatut, Wettlake, ». 897—407 ; Story, as. 50—106 ; PhiUi- 
mwrt, 88. 865—389, 522—564; WharUm, ss. 84—126; Savigny, bs. 862 
—865, pp. 104—129, And a. 880, p. 250 ; Bar, as. 40—55. 

(&) Compare PhiUimore, ■. 881 ; Wharton, s. 125. FoUiott ▼. Ogderi, 1 
Hy. BL 123, throws some doubt on the principle of thia rule if carried out 
to ite full extent. This, however, is explained bj Ogden v. FoUiott (in 
error), 8 T. R. 726, by which it seems that the real ground of decision was 
that the confiscation by the state of New York being made during the 
rebellion was held by our courts inoperative, even as regards property in 
New York. See judgment of Kenyan, C.J., 8 T. R. 731 ; Newton v. 
Manning, 1 Mac. & G. 862, 364. 
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"as valid or invalid 8uch acts, rights, and contracts, 
" accordingly as they are holden valid or invalid by the 
'* law of the domicil " (c). 

This clearly is so as regards any person domiciled in 
England. The transactions of such a person in England 
are, in so far as they may be aflFected by status, governed 
by English law. If D., for example, is a Frenchman 
domiciled in England, his capacity to contract in England 
depends on English law without reference to the law of 
France (d). 

The same principle applies to persons domiciled in a 
foreign country. English courts may refuse to adjudicate 
upon transactions taking place in such country (e). If, 
however, an English court undertakes to determine the 
effect of acts done and rights exercised in a foreign country 
where a person is domiciled, the court will recognise the 
efifect of his status under the law of his domicil, without 
any reference to what would have been the status of such 
a person in England, or to what might or might not be the 
effect of his foreign status on transactions taking place in 
any other country than that of his domiciL 

Minority, for example, lasts in Prussia till the age of 
twenty-five. If, therefore, D., who is of the age of twenty- 
two and is domiciled in Prussia makes a gift, or sells goods, or 
enters into a contract at Berlin, the effect of the transaction 
will be judged of by our courts with reference to whatever 
be the privileges or incapacities of a minor under Prussian 
law. So, again, though civil death is not now known to our 
law (/), its effects on the rights of a person affected by it 

(c) Phillimore, s. 881. 

{d) In many of the casee falling under this role the lex aettu (or law of 
the country where a transaction takes place) and the lex domieilii are the 
same. It is, therefore, difficult to say for certain whether the character of 
the transaction is determined by our courts with a view to the lex cuius or 
the lex domieilU. StiU the law of domicil would appear really to be the 
guiding consideration. 

(€) See, for example, the rule as to torts committed abroad, pp. 150, 152, 
ante. 

( /) See 1 Black. Comm., pp. 182, 188 ; 1 (7o*» LiU. 182. 
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in the country where he is domiciled will be noticed by 
our courts. If, for example, under the law of Spain, the 
property of a person who becomes a monk should devolve 
say on his heir, English law would recognise the fact of 
the property in Spain of a person there domiciled having 
through his taking monastic vows devolved upon his heir. In 
other words our courts would (it is conceived) to this extent 
at any rate recognise the effect of the monastic status (g). 

Rule 24. — Transactions taking place in Eng- BuieM. 
land are not affected by any status existing under Transac- 

/» • 1 1*1 •.! tiooB in 

loreign law, which either England 

(1) is of a kind unknown to English law ; or2f«rted\y 

(2) is penal {h). ^ 

The law of England will not allow any staUis which is Staiua 
unknown to English law to have legal effects in England. toEiSi«h 
Thus, even at the time when slavery existed in the English ^^• 
colonies the status of a slave was not recognised in 
England, and a master who brought his slave there lost 
the rights of ownership over him whilst in England {%). 
" Slavery,'' it was laid down, '* is a local law, and therefore, 
" if a man wishes to preserve his slaves let him attach 
" them to him by affection, or make fast the bars of their 
" prison, or rivet well their chains, for the instant they get 
" beyond the limits where slavery is recognised by the local 
" law they have broken their chains, they have escaped 
" from their prison and are free " {j ). On similar grounds, 
English courts will not in England give effect to a 

[g) Compare SanU}s v. Lllidge, 29 L. J. (C.P.)348,8C.B.N.S.861 (Ex.Ch.). 
The case does not directly bear on the law of domicil, but is noticeable as 
showing the extent to which English courts will in regard to transactions 
in a foreign country recognise the existence of conditions sach as slavery 
unknown to English law. See also the American case of Pclydore v. 
Prince, Waw, 402. 

(A) See SUyry, ss. 91, 92, 94—104, 620— 625c ; WharUm, ss. 105—109. 
As to how far the last clause of the rule will apply to countries subject to 
the British Crown, quoert, 

(i) S&mertetea Com, 20 ; HvuMb StaU Trials, 1. See The SUxve Grace, 
2 Hagg. Adm. Rep. 94. 

(i) Forhee v. Cochratie, 2 B. & C. 448, 467, per Best, J. 

M 
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polygamous marriage (Jc). Nor will they give any effect in 
England to disabilities arising from religious vows, from 
religious belief (as, for instance, where Jews or Protestants 
are under disabilities by the law of their domicil), or from 
" civil death," or " infamy " {I). 

All these are instances, and others might be given, of con- 
ditions which, as being foreign to English law are not recog- 
nised by our courts. Many of them are also examples of 
what we have termed a penal atatus, the effect of civil 
death or infamy being to deprive the person affected with 
it of his rights, and, therefore, might be brought under 
the second branch of the rule. 
Penal A penal status means one which is imposed upon a 

person in order to deprive him of rights or to inflict 
punishment upon him, as where D. is affected with 
attainder. Such a penal status though inflicted by the 
law of the country where D. is domiciled, and though 
known to English law will not be allowed to affect D. as 
regards his rights to property in England. 

" It is a general principle that the penal laws of one 
*' country cannot be taken notice of in another *' (m). " I 
" would," says Lord Loughborough, " even go farther, and 
" say^ a right to recover any .... specific property, such as 
" plate, or jewels in this country, would not be taken away 
" by the criminal laws of another. The penal laws of 
" foreign countries are strictly local, and affect nothing 
" more than they can reach, and can be seized by virtue 
" of their authority : a fugitive who passes hither, comes 
" with all his transitory rights ; he may recover money 
" held for his use, stock, obligations, and the like ; and 
" cannot be affected in this country, by proceedings against 
" him in that which he has left, beyond the limits of which 
'• such proceedings do not extend " {n). 

{h) ffyde ▼. Hyde, L. R. 1 P. & D. 180. 

(0 Bee Story, bb. 91, 92, 620—624 ; 1 £lack. Omm. 182, 188. 

(m) Ogden v. FoUioU, 3 T. R. 726, 733, per BuUer, J. 

(fi) FoUiaU V. Offden, 1 H. Black. 123, 185. See also Wofff v. Oxk^m, 6 M. 
& S. 92, 99 ; compare Li/nch v. Provisional Oovernmeni of Parajuay, L, R. 2 
P. & D. 268. 
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Rule 25. — In cases which do not fall within ^^^^' 
Rule 24, the existence of a status existing under the J*^^ ^^ 

. t former 

law of a person's domicil, is recognised by English ««««^ re- 
courts, but such recognition does not necessarily 
involve the giving of eflTect to the results of such 
status (o). 

Three opinions at least may be held as to the relation Three 
between a person's status, or personal capacity, and the^'j^^" 
law of his domicil. 

First view, — A person's status depends (subject to (l) Statu* 
certain exceptions coinciding in the main with cases falling jJ^hoUvon 
under Rule 24) wholly on the law of his domicil. UxdonU- 

This is the view maintained by many foreign jurists, 
and notably by Savigny (p). 

According to this opinion a person who is legitimate, an 
infant, &c., by the law of his domicil, is to be considered as 
legitimate, an infant, all the world over. Thus, if D., 
a person domiciled in Scotland, is legitimate by the law of 
Scotland, he ought, though bom out of lawful wedlock (g), 
to be considered legitimate in England. So a person 
domiciled in Prussia who is of the age of twenty-two should 
be considered a minor in England till twenty-five, and 
on similar grounds an Englishman of twenty-two ought to 
be considered of full age in Prussia. 

From this view the consequence logically follows that 
not only the fact of a person having a particular status, 
e.g., of legitimacy, but also all the legal effects of such 
status ought to be everywhere determined by the law of 
his domicil. If, for example, D. is legitimate under the 
law of his Scotch domicil on account of his parents having 
married afler his birth, he not only ought to be considered 
legitimate in England, but ought also (though he would 
be illegitimate according to English local law) to possess 

{0) For the authorities in sopport of this rule, tee the authorities given 

in support of the rules as to particular kiucU of ftolus. 

ip) Savigny, s. 362, p. 104. 

[q) See Rule 35, p. 181, po9t. 

M 2 
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in England all the privileges of legitimacy, both as to the 
inheritance of real estate and otherwise. 

A person's civil status in short ought, on this view, to 
be " governed universally by one single principle, namely, 
" that of domicil, which is the criterion established by law 
" for the purpose of determining civil status^' (r). 

This principle has never been fully accepted by our 

courts, though of recent years they have shown a marked 

inclination to adopt it (s). 

(2) Statu9 Second view, — No statvs conferred only by the law of a 

o?d^d^ person's domicil is to be recognised as regards transactions 

not recog- taking place in another country. 

o^er This view is, in its most extreme form, the exact opposite 

ooTiiitriea. of the first theory. If it were completely carried out, it 
would make status a matter purely of local law. No 
civilised state has ever fully adopted it, and English 
courts have certainly never gone the length of applying it, 
at any rate in its full extent, to the status of persons 
domiciled in England. 

Eminent writers have, however, held that the view now 

under consideration has been adopted by English law with 

regard to the ntntus of persons domiciled in a foreign country. 

"While the English law remains as it is," writes Mr. 

(r) Udny v. Udny, L. R. 1 Sc. App. 441, 457, per Lord We$ibury; 
Sottomayor v. De BarroSj 3 P. D. 1. 

(«) The verbal admission of the correctness of this principle has been 
combined with the practical refusal to adopt it by means of considering 
features in a legal transaction which, in fact, involve questions of Btatus as 
belonging to the form of the transaction, and, therefore, as depending on 
the lex loci contractus^ or, in more general terms, on the lex actus or law of 
the countiy where the transaction takes place. Thus, the necessity for the 
consent of parents to the marriage of a minor has been treated as belonging 
to the formalities of the marriage (Sottomayor v. De BarroSf 8 P. D. 1). 

Those states which, like Italy, wholly disconnect status and domicil by 
making personal condition depend not upon domicil but upon nationality 
or aUegianoe (Codice CfiviU dd Regno d^Italia, Art, 6), adopt a view which, 
at bottom, is not very diiwimilAr from the first view, which we may call 
that of Savigny, since, though differing from him as to the test by which 
to determine what is the country to which an individual belongs, they 
agree with him in holding that a person^s status imder the law of the 
countiy to which he belongs ought to be his status in every other countiy. 
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Westlake, " it must, on principle, be taken as excluding, 
" in the case of transactions having their seat here, not 
only a foreign age of majority, but also all foreign deter- 
mination of status or capacity, whether made by law or 
" by judicial act, since no difference can be established 
" between the cases, nor does any exist on the continent" (u). 
The question, therefore, whether a person domiciled in 
France should, in respect of transactions in England, be 
considered, e.g,, an infant or not, would on this view depend 
wholly on English law, without any reference to the law of 
France. If he were below twenty-one he would, if he were 
above twenty-one he would not, be considered an infant. On 
the same grounds, the liability of a domiciled Englishman of 
eighteen in respect of a debt incurred in Scotland would, even 
in our courts, depend on the law not of England but of Scot- 
land (x). Yet, though several instances maybe cited in which 
our courts have refused recognition to a status imposed by 
the law of a person's domicil in respect of transactions not 
taking place in the country where he was domiciled, they 
have not at any time adhered consistently to the principle 
of refusing such recognition, and every year they show less 
inclination to adopt this principle, or, at any rate, to carry 
it out {y) to its full extent. 

(u) WetUake^ b. 402. See alBO Story^ b. 98, from which it appears that 
he held that no rule could be established as to the recognition of ttalut, 
Westlake's view of the state of English law, which was a fair in- 
ference from the cases in existence when he wrote (1858), would probably 
now be modified on account of the dedsions and dicta which have been 
delivered during the last twenty years. See especially SoUomayor v. De 
Ban'Oi, 8 P. D. 1 ; Udny v. Udny, L. R. 1 Sc. App. 441, 

(x) Male V. RoberUy 3 Esp. N. R. 163. Compare 2 Fratery TreaH$e <m 
ffutband cmd Wife (2nd ed.) pp. 1817, 1318 ; Sforza v. Sandilands, 5 Jar. 
398 ; 2 S. & McL. 214. 

{y) Contrast e.g. JohntUme v. BeaUie, 10 CL & F. 42, 114, with Stuart v. 
BuUy 9 H: L. C. 440; and compare BirtwhisUe v. VardiUy 2 CL A F. 571, 
with Skattowe v. Young, L. B. 11 Eq. 474 ; see also Bcyti v. Btdale, 88 L. 
J. (Ch.) 283 ; Chodman v Goodman, 3 Giff. 643 ; Simonin v, Mallae, 29 
L. J. (P. k M.) 97; 2 Sw. k Tr. 67. A comparison of these cases 
exhibits a distinct tendency on the part of the courts to approximate in 
practice to the foreign theory that Hatua is regulated wholly by the Ux 
domicUii, 
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(3) The Third view, — The existence at any rate of a statua 

but not ' inaposed by the law of a person's domicil ought in general 
^<^®8^^y> to be recognised in other countries, though the courts of 
of status such countries may exercise their discretion in giving 
^J^i^"" operation to the results or effects of such statua. 
cUU. This is the principle (if so it can be called) which is 

meant to be stated in the rule under consideration (z), and 
which, it is conceived, most nearly corresponds with the actual 
practice of our courts. It constitutes a kind of practical 
compromise between the first and the second view (a), 
and enables the courts to recognise the existence of a 
status acquired under the law of a person's domicil, while 
avoiding the practical diflSculties which arise from sub- 
jecting legal transactions to rules of law which may 
be unknown in the country where the transaction takes 
place. 

The operation of the rule may be thus illustrated : 
D. is the son of a person domiciled in France, and is 
legitimate according to the law of France in consequence 
of the marriage of his parents after his birth. His legiti- 
macy is certainly for some purposes recognised by English 



(z) Rule 25, p. 163, ante. 

(a) Thia principle comes very near to the ofunion of some jurists that a 
distinction ought to be made between the existence of a rtatuSf for example, 
infancy, and the legal results or effects of it, and that while the existence 
of the staiut ought to be determined wholly by the law of the person's 
domicil, the extent to which effect should be given in other countries to the 
results of such ttaiut, e.g.y to the infant's incapacity to contract, depends 
upon other laws, as, for example, the Ux loci coniracttu, or the law of the 
place where the oontmct is made. As a speculative view, this opinion is 
obviously open to criticism, but it represents in a theoretical form the 
difficulty which the law courts of any country are certain to feel in practice 
of either referring questions of status wholly to the ter damicaU, or on the 
other hand entirely refusing recognition to personal conditions imposed by 
the law of a person's domicil. 

The great practical inconvenience of holding that a man of twenty- 
four who enters into a contract in England is not bound by it here, 
because by the law of his Spanish domicil he is a minor, may be taken as 
one illustration of the difficulty of carrying out to the full that status 
depends upon the law of domidL 
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courts (c). On the other hand ho is not allowed by English 
tribunals the whole of the advantages which, had he been 
bom before marriage, would have accrued to him under 
English law as his father's heir, for he is not allowed to 
succeed to English real estate (d). 

So, again, the fact that a person is appointed guardian 
of an infant under the infant's lex domicUii is certainly 
recognised as a fact by English judges (e), but it cannot be 
said that the powers of a foreign guardian are, as such, 
recognised in England (/). 

When, however, the bearing of the rule is understood, ^®°®™^ 
two points with regard to it become apparent. rule. 

The rule in the first place, though it is all which can be 
extracted by way of principle from decided cases, is seen 
to be so vague as to be of comparatively little use for 
practical purposes. The fact that the existence of a 
particular status under a person's lex domicUii is generally 
recognised does not answer the important question how far 
the capacities or incapacities of an individual under the 
law for example of his French domicil, will be allowed by 
English courts to affect transactions in England. The 
answer to this enquiry (as far as in the dearth of authori- 
ties it can be given at all), must be .sought for in the rules 
deducible from English decisions with regard to the recog- 
nition to be given to particular kinds of personal condition 
or status (g). 

The rule in the second place applies to two different 
classes of cases, that is to say, to cases in which English 
courts have to consider the effect to be given to an English 
status as regards transactions taking place out of England, 



(c) ShoUowe V. Young, L. R 11 Eq. 474. 

{d) Rale 85, p. 181, poH. 

(e) See Nugent v. Vetzera, L. R. 2 Eq. 704. 
IH Savini ▼. Lmuada, 18 W. R. 425. 

(/) S^uari ▼. Bute, 9 H. L. C. 440. See Rules 28-80, pp. 172—178, poH. 

{g) The effect of Rule 24, p. 161, ante, muBt always be borne in mind. It 
deuies any effect as regards transactions in England to whole classes of 
personal conditionB, e,g., slavery. 
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and to cases in which English courts have to consider the 
effect to be given to a foreign status as regards trans- 
actions taking place in England. 

When, however, the decisions as to particular kinds of 
stcvtv^ are examined, it will be found that they throw, 
comparatively speaking, little light on the apswer to the 
question what are the limits within which our courts will 
recognise the effect of an English status on transactions 
taking place abroad ? We may probably, indeed, conclude 
that their inclination will be to give effect to an English 
status as regards transactions in a foreign country ; thus, 
a married man domiciled in England, is under English 
law, guilty of bigamy if he marries in a foreign country 
where he is not domiciled, even after he has obtained 
a divorce from the courts of that country (A) ; a person 
domiciled in England is incapable of marrying his deceased 
wife's sister, and cannot rid himself of such incapacity 
by marrying in a country where such a marriage is law- 
ful (i) ; and a person who, being domiciled at birth in 
England, is bom out of lawful wedlock is incapable of 
legitimation under the law of a foreign country (i). On 
the other hand the tendency of our courts seems to be to 
hold that as regards capacity to contract, and in several 
other respects also, the effect of an English status is even, 
as regards a domiciled Englishman, overridden by the law 
of the country where a contract or other legal transaction 
takes place (i). 

The decisions throw more light on the answer to the 
enquiry what are the limits within which our courts will 
recognise the effect of a foreign status on transactions 
taking place in England, and make it possible to state in 
several cases rules with regard to the effect of a foreign 
status, which may be considered to be applications of the 
rule now under consideration. 

(A) LoOey't Caae, 2 a. & F. 567. 

(») Brook V. Brook, 9 H. L. C. 198, and Rnles 44 — 45, pp. 200—228 poit. 
{k) Re WrighCt Trutts, 26 L. J. (Ch.) 621, 2 K & J. 695. 
(I) See Rules 81, 87, pp. 177, 19Z,po8t. 2 Pra9er, TreaHte on ffusband 
and Wife, (2nd ed.) pp. 1317, 1818. 
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CHAPTER III, 

PARTICULAR KINDS OF STATUS. 

A. — Parent atui Child (a). 

Rule 26. — The power of a parent, whether BuieM. 
English or foreign, over the person of his child Power of 
while in England, is not affected by the law of the ^"^chiid, 
parent's foreign domicil (6). 

By the law of England the parental authority of a foreign Power 
father over his child is recognised, but " the authority so yj cmwT*'^ 
"recognised is only that which exists by the law of 
" England. If, by the law of the country to which the 
" parties belonged, the authority of the father was much 
" more extensive and arbitrary than in this country, is it 
" supposed that a father would be permitted here to trans- 
" gross the power which the law of this country allows ? 
" If not, then the law of this country regulates the authority 
" of a parent of a foreign child living in England by the 
" laws of England, and not by the law of the country to 
" which the child belongs " (c). 



(a) See Story, a. 468a. 

WeiUake^ ■. 405. 

PhiUimare, as. 522—581. 

Wharton, m. 252—256 (a). 
(6) See Jokrutone v. BeattU, 10 CL & F. 42, 114. Nugent y. Vettera, 
L. R. 2 £q. 704. 
(e) Johndone ▼. BeaUie, 10 CL & F. 42, 114. 
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D. is a Frenchman domiciled in France, travelling in 
England with his son of ten years old. D. flogs the child 
for some fault. Whatever the laws of France, D.'s authority 
to administer such punishment cannot be questioned in an 
English court, since D. has not exceeded the limits of 
authority recognised by English law. If, again, D. in 
punishing his son exceeds the limits of what is deemed 
by English law reasonable chastisement when inflicted by 
an English parent, D. cannot justify his conduct here 
by showing that the punishment is allowed by French 
law. 

Buie 27. Rule 27. — The rights of a parent domiciled in a 

Rights of foreign country, over the moveables in England 

chUd's belonging to an iniant are, perhaps, governed by 

mov^ibieB. ^j^Q law of the parent's domicil, but are more 

probably governed while the infant is in England, 

by the ordinary rules of English law (e). 

There is little or no authority (except one case) as to a 
foreign father's rights in respect of the moveables of an 
infant. The tendency of English law to follow the maxim, 
mobilia sequuntur personam, rather favours the view that 
the parent's rights may depend on the lex domicilii. But 
the case itself (/) is not decisive. D. married M. in 
Holland, where M. was then domiciled. Under the marriage 
settlement of M., and a subsequent judicial compromise in 
Holland, their children became on M.'s death entitled to 
one-fourth of certain property of M.'s in the public funds. 
By the Code Napoleon, which is the law of Holland, a 
surviving parent has, while children are under the age of 
eighteen, the enjoyment of their property. D, and M. 

(«) Oamhier v. Oambier, 7 Sim. Bep. 268. 

PhUlimorey s. 529. 

WharUm, s. 256. 
(/) Oamhier v. Cfambier^ 7 Sim. Bep. 263. 
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removed to, and became domiciled in England, and had 
children born to them there. M. died, and the children 
being under eighteen, the question arose as to D.*s rights 
in respect of their property in the English funds. It was 
held that D. had no right to it. 

The grounds of the decision were thus explained : 
" By the Code Napoleon, which is the law of Holland 
" as well as of France, when children are under the age of 
eighteen, their surviving parent has the enjoyment of 
their property until they attain that age. But that id 
" nothing nim^e than a mere local right, given to the sur- 
" viving parent by the law of a particular country, so long 
" cw the children remain subject to that law; and, as soon 
" as the children are in a cowntry where that law is not 
" in force, their rights must be determined by the law of the 
" country where they happen to be. These children were 
" never subject to the law of Holland ; they were both bom 
" in this country, and have resided here ever since. The 
" consequence is, that this judicial decree has adjudged 
" certain property to belong to two British bom subjects 
" domiciled in this country ; and so long as they are 
" domiciled in this country their personal property must be 
" administered according to the law of this country. The 
" claim of their father does not arise by virtue of the con^ 
" tract, but solely by the local law of the country where he 
" was residiiig at the time of his marriage ; and, therefore, 
" this property must be considered just as if it had been an 
" English legacy given to the children, and all that the 
" father is entitled to is the usual reference to the Master, 
" to inquire what allowance ought to be made to him for 
" the past and future maintenance of his children" (igr). 

All the parties were domiciled in England, and, there- 
fore, the case may have been decided on the ground of 
domicil; but the expressions in the judgment seem to 
imply that the rights of the children must be determined 
by the law, not of the domicil, but of the country where 

{g) Oambier v. Gambier, 7. Sttm. 2«3, 270, pif SkadweU, V.-O. 
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they happen to be, which, in this case, was England, although 
the same country happened to be that of their domicil. 



B, — Guardian and Ward. 

Buie 28. Rule. 28. — A guardian appointed under the law 
Foreign of a foreign country (called hereinafter a foreign 
S^SeS guardian) has no direct authority as guardian in 
fn Eng.*^ England {h) ; but the English courts recognise the 
^^^ existence of a foreign guardianship, and will, in 

their discretion, give effect to a foreign guardian's 

authority over his ward {%). 

A foreign guardian has, as such, no rights in England. 
Guardianship is considered by our courts as an institution 
existing under the local law of the country where the 
guardian is appointed, and as being, in fact, part of the 
administrative law of that country. The rights, therefore, 
of a guardian are considered not to extend beyond the 
limits of the country where he receives his appointment. 
Hence a Scotch guardian appointed in Scotland has (it has 
been held (k) ) no authority in England. 

" Foreign tutors and curators cannot be English guar- 
" dians without being able to derive their authority from 
" some one of the sources from which the English law 
" considers that the right of guardianship must proceed ; 
" and it has before been shewn that the rights and duties 
" of a foreign tutor and curator cannot be recognised by 
" the courts of this country with reference to a child re- 
" siding in this country. The result is, that such foreign 
"tutor and curator can have no right as such in this 

{h) Story, 8. 499 ; WesOake, a. 402 ; PhiUimorey sb. 543— 553a ; John- 
9Ume V. BeatHe, 10 CI. k F. 42. 

(i) Nugent v. Vetzera, L. B. 2 Eq. 704 ; StuaH v. Bute, 9 H. L. C. 440 ; 
Di Sevvini y, L&utada, 18 W. B. 425. 

(k) Johnttone v. BeatHe, 10 CL & F. 42. 
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" country, and this so necessarily follows, from reason 
" and from the rules which regulate, in this respect, the 
" practice of the Court of Chancery, that it could not be 
" expected that any authority on the subject would be 
" found " (I). 

The effect of this language is, it is true, modified by But recog- 
expressions used in a later case (m), but it still expresses ^^^j^ 
the principle of English law. Hence, in spite of the extent 
existence of foreign guardians, other guardians have on 
application been appointed by our courts (ti). Foreign 
guardians have been prevented from removing their ward 
out of England (o), and foreign guardians who wish to 
exercise their powers in England must apply to the courts 
to be appointed English guardians (p). Whether or not 
the courts will give them authority is a matter of discretion, 
though the fact of the applicants being foreign guardians is 
of great weight in determining into whose custody the ward 
shall be committed (g). 

For the courts in modem times certainly do recognise 
the existence (r) of the foreign guardianship. Hence where 
two infants, Austrian subjects, were sent to England for 
education, the Court of Chancery refused to interfere with 
the discretion of the guardian, appointed by an Austrian 
court of competent jurisdiction, when he wished to remove 
them from England in order to complete their education 
in Austria; but English guardians having been already 
appointed the court reftised to discharge the order by which 
they were appointed, and merely reserved to the foreign 
guardian the exclusive custody of the children to which he 
was entitled by the order of the foreign court (a). The 

(I) JohruUme v. Beattie, 10 CI. & F. 42, Hi, per Lord CoUenham, 
(m) Stuart v. BtUe, 9 H. L. C. 440, 470. 
(n) JohnttoTie v. BeaUie, 10 CL & F. 42. 

Nuffewt y. Vetsera, L. B. 2 £q. 704. 
(o) Damon v. Jay, 8 De G^ M. k G. 764. 
(p) See Story, a. 499a. 
iq) Ibid. 

(r) See Rule 25, p. 163, ante. 
(«) Nvgent v. Vetzera, L. K. 2 £q. 704 
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principles which guided the court were explained as 
follows : 

" I am now asked in effect to set aside the order of the 
"Austrian court, and declare that this gentleman so 
" appointed cannot recall his wards who have been sent 
"to this country for the purpose of their education. It 
" would be fraught with consequences of very serious 
"difficulty, and contrary to all principles of right and 
"justice, if this court were to hold that when a parent or 
"guardian (for a guardian stands exactly in the same 
" position as a parent) in a foreign country avails himself 
" of the opportunity for education afforded by this country, 
" and Bends his children over here, he must do it at the risk 
" of never being able to recall them, because this court 
" might be of opinion that an English course of education 
" is better than that adopted in the country to which they 
" belong. I cannot conceive anything more startling than 
" such a notion, which would involve on the other hand 
" this result, that an English ward could not be sent to 
" France for his holidays without the risk of- his being kept 
" there and educated in the Roman Catholic religion, with 
" no power to the father or guardian to recall the child. 
" Surely such a state of jurisprudence would put an end to 
" all interchange of friendship between civilised communi- 
"ties. What I have before me is nothing more or less 

" than that case" (0- 

" With respect to the English guardians of these children 

" I hold that the court has power to appoint them, and I 

" continue those that have been appointed. The case may 

" well happen of foreign children in this country without 

"any one to look after or care for them, or who may require 

"the protection of this court to save them from being 

" robbed and despoiled by those who ought to protect them. 

" These children, on the other hand, seem to have met with 

" nothing but kindness from their relations on all sides, but 

" it may be desirable that, so long as they remain in this 

" country, they should have the protection of guardians 

(t) Nugmt V. Vetera, L. K. 2. Eq. 704, 712, per Hood, V.-C. 



(t 
it 
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"living within the jurisdiction. Out of respect to the 
" authority of the Austrian courts, by which this gentle- 
" man has been appointed, I reserve to him, in the order I 
am about to make, all such power and control as might 
have been exercised over these children in their own 
" country if they were there, and had not been sent to 
" England for a temporary purpose. Taking that view of 
" the case I have not asked to see the children. I could 
" not be influenced by anything I might hear from them. 
" I assume that they are most anxious to remain here, and 
" not to go back to their own country, but I have no right 
" to deprive the guardian appointed by the foreign court 
" over them of the control which he has lawfully and 
"properly acquired, has never relinquished and never 
" abandoned, and under which authority alone they have 
"remained here, and been maintained and supported 
" here " (u). 

Where an Italian court had appointed guardians for an 
Italian infant, who came to England and, being made a 
ward in Chancery was with the consent of the Italian 
guardians placed in the custody of English guardians, who 
did not carry out the directions of the Italian guardians, 
the Court of Chancery, upon the application of the Italian 
court, appointed new guardians, and declared its readi- 
ness to carry out in all respects the orders of the Italian 
court with regard to the infant, so far as might be con- 
sistent with the laws of England (aj). The position, there- 
fore, now taken up by the English courts appears to be 
this : A foreign guardian has (like a foreign administrator) 
no direct legal power in England (y), but may be appointed . 
guardian by the English courts much as a foreign adminis- 
trator may take out letters of administration in England. 

The subject is one on which it is difficult to lay down 
precise rules, both because in all matters of guardianship the 
courts act mainly on their discretion, and with reference to 

(tt) Nuga\i v. YttTjera, L. R. 2 Eq. 704, 712, 714, ftr Wood, V.-C. 
{x) Di Savini v. Loutada, 18 W. R. 426. 
(y) See Rule 25. p. 163, ante. 
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the particular circumstances of each case, and because the 
later decisions involve a recognition of foreign guardian- 
ship not in reality consistent with the doctrine of the 
earlier cases that the powers of guardians are strictly local. 
The authority of a guardian who is not appointed by 
the courts of the foreign infant's domicil (e.gr., of a guardian 
appointed by a French court for an Italian infant) will, it 
is conceived, not be recognised in England. 



Biile89. 

Power 
of foreign 
guardian 
in Eng- 
land over 
person of 
ward. 



Rule 29. — A foreign guardian has, unless inter- 
fered with by the courts, control over the person 
of his ward whilst in England (2;). 

D., an Italian guardian, brings his ward, also an Italian, 
to England. D. takes his ward out of England. D. acts 
legally and does not expose himself to any legal proceed- 
ings for removing his ward. 



^^^^' BuLE 30. — A foreign guardian cannot interfere 



in Eng 
land. 



Foreign with movcables situated in England belonging to 

guardian i • i / \ o o 

no power lllS Waxd (a), 
over ward's 
moveables 

D., a French guardian of a French minor, sells to M. 
goods belonging to such infant situated in England. D. 
cannot give a good title to the goods, and by selling them 
may possibly expose himself to an action for conversion. 

(z) Nugent v. Vetzeray L. R. 2 £q. 704. A foreign guardian cannot 
exercise in England any powers over his ward which could not be exercised 
by an English guardian. See language of Lord CoUenham in Johnstone v. 
BeattUy 10 CI. t, F. 42, 118, 114 ; contrast language of Wood^ V..C., L. B. 
2 Eq. 714. 

(a) Story^ 8. 604a. ?ee Americnn caees cited by Storyy s. 504a, note 4, 
and observations of Wood, V.-C, in ScoU v. JknUey, 1 K. & J. 281, 284. 
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G. Infancy. 

Rule 31. — An infants capacity to bind himself ^^o^« 

by a contract depends upon the law of the country inf»nt*« 

where the contract is made (6) (?). to con- 

tract. 

The liability of an infant on contracts made by him in Infant's 
foreign countries probably depends (c) not on the law of contracta 
his domicil, but on the law of the country where the con- ^P?°!^ ^° 
tract is made. contractus 

D., a youth of nineteen, domiciled in England, incurred 
debts in Scotland (d), D. was sued for the debts in England. 
It did not appear whether by the law of Scotland an infant 
would or would not have been liable for such debts. As 
the law of Scotland was not proved one way or the other, 
the plaintiff failed, but it was distinctly laid down that the 
validity of the contract must depend on the law of Scot- 
land. 

"It appears/' said Lord Eldon . . . "that the 
"cause of action arose in Scotland, the contract must 

(h) Male v. RobcrU, 8 E«p. 163. 

Dalr^mple v. Dairymple^ 2 Hagg. Const. 54. 
Scrimskire v. Scrimikire, Ibid., 395. 
Simonin v. MaUac, 2 Sw. t, Tr. 67. 
Story, B8. 82, 332. 
Phillimore, 8. 384. 
Westlale, a. 404. 
The direct autliority for this rule is i^Hght, being little else tban MaU v. 
Roberts, This case, however, has never been disputed, appears to be 
confirmed by the cases on the validity of marriages by infants (such 
as Dalrymple v. Dalrymple), and is on the whole in keeping with the 
tendency of English law to refer all questions of contract to the lex loci. See 
2 Fraser, Husband and Wife, 1317, 1318, for the view of Scotch courts on 
the analogous case of a married woman*s capacity to contract, and In goods 
of Duchess d^ Orleans, 1 S. t, W. 263. 

(c) I.e., according to English law, to which it must be borne in mind the 
Bules in this work always have reference. 
{d) Male v. Roberts, 3 Esp. 163. 

K 
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" be, therefore, governed by the laws of that country where 
" the contract arises. Would infancy be a good defence by 
" the law of Scotland had the action commenced there ? 

" What the law of Scotland is with respect to the right 
" of recovering against an infant for necessaries, I cannot 
" say, but if the law of Scotland is that such a contract as 
" the present could not be enforced against an infant, that 
" should have been given in evidence ; and I hold myself 
" not warranted in saying that such a contract is void by 
" the law of Scotland, because it is void by the law of 
England. The law of the country where the contract 
arose must govern the contract, and what that law is 
" should be given in evidence to me as a fact. No such 
" evidence has been given, and I cannot take the fact of 
" what that law is without evidence '' (e). 

D., a man of twenty- two, is domiciled in a country 
where majority is fixed at twenty-five. He cannot, it 
would seem, on the ground of infancy, escape liability in 
England for a debt contracted in England (/). 

The following statement of the law by Mr. Wostlakc 
well deserves notice : — 

" The validity of a contract made out of England, with 
" regard to the personal capacity of the contractor, will bo 
" referred in our courts to the lox loci contractiis; that Is, 
"not to its particular provisions on the capacity of its 
"domiciled subjects, but in this sense, that, if good where 
" made, the contract will be held good here, and conversely. 
" Hence, if an Englishman of twenty-thi-ee should contract 
" in Prussia, where the age of majority is twenty-five, his 
" contract will be good here, because the Prussian courts 
" would apply our law on a question of status " (g). 

This remark should be noticed as explaining* what is 
meant in our rule by the expression law of the place where 
the contract is made {lex loci contractus), which otherwise 

{e) Male v. RoberU, 8 Esp. 163, 164, ptr Lord Eldon. 
if) This, if Male v. JioberU, 8 Esp. 168, is good law, Is, I think, an in- 
evitable inference from that case. 
(i7) Westlake, s. iOi. 
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may be misunderstood. The rule, however, itself can, even 
when rightly understood, be only laid down as "probably" 
correct. For the courts have quite recently, as regards But quea- 
marriage (i), acted upon the principle that " as in other con- ^l^i^ 
" ^mc^, so in that of marriage, personal capacity must depend *^>|» 
" on the law of domicil " (A;), and it is not at all certain carried 
that this principle will not be applied to all contracts made 
by persons under incapacities such as infancy. With the 
one exception of Male v. Roberts {I), there is not a single 
case decisive on the point (ni). 

It may also well be doubted whether even supposing the 
rule under consideration to be well grounded, it can be 
applied to cases where an infant domiciled in England has 
entered into a contract abroad either without any con- 
sideration or for which he has not received any considera- 
tion. 

Rule 32. — The capacity of any person for the Bnie S2. 
alienation of moveables depends (so far as the infant's 
question of infancy or majority is concerned) on^f^eJ^ 
the law of that person's domicil. ^^^ 

The general rule is that the capacity for the alienation Capacity 
of moveables depends on the law of a person's domicil W- ^^^ 

Hence the capacity of an infant domiciled in England dependent 
to make a valid gift (o) or sale of goods must in general be ^j^ciUu 
regulated by the law of England, even though the goods 
were at the moment of the transaction situated in France ; 

(i) See Rules 44^ 45, pp. 200, 217, potL 

{k) SoUomayor v. De Barroa, 8 P. D. 1, 5. 

(0 8 Esp. 168* 

(m) Such cases as Simonin v. Mdl^ac, 2 Sw» & IV. 67, 29 L. J. (P. & H.) 
97. ScHmshirt v. Scritnthire, 2 Hagg. Const 895, Dalrympie v. DalrympU, 
Ibid, 54, are explainable on another gi-otind, viz., that they only show that 
the necessity for a parent's consent to a marriage is to be considered as 
Ikffecting only the formal requisites for A marriagv* 

(n) See p. 24d, poit, 

(o) See as to the invalidity of a gift by an ifafant^ ]l£uqi>hen(mon InfaxtU, 
|). 458i Colct Liu., p. 1716. 

K2 
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and the capacity of an infant domiciled in France to make 
a valid gift or sale of goods situated in England must» 
But this it would seem, depend on the law of France. The statement, 
modified however, that an infant's capacity depends on the law of 
byeflFectof ^j^g country where he is domiciled, must be taken with 
iracivi%9xA Considerable reservations. In the first place, alienation m 
o cxzituz. ggj^gj-g^i takes place in consequence of a contract, and it is 
by no means certain that the validity of a contract made 
by an infant and the ensuing alienation will not be judged 
of by our courts according to the law of the place where 
the contract is made (p), thus, if D., an infant domiciled 
in England, makes in France a contract with A. to sell A. 
goods lying in England, and conveys such goods to A., it 
is possible that his capacity to effect a valid sale will be 
judged of by the law of France. In the second place, it is 
on the whole probable that in accordance with Rule 55 (5) 
a title to goods which is valid under the law of the plaxje 
where the goods are actually situated will be held valid 
here, even though the person by whom they were given or 
sold was under an incapacity for alienation by the law of 
his domicil ; thus, if D., an infant domiciled in England, 
makes in France a gift of goods in his house at Paris to A., 
under circumstances which give A. a good title according 
to French law, A.'s title will probably be held good in 
England, even though D. is incapable of making a valid 
gift by English law. 

Rule 33. — An infant's testamentary capacity in 
respect of moveables depends on the law of the 
infant's domicil. 



Bule 33. 

Infant's 
testa- 
mentary 
capacity. 



This rule is a mere application of the general principle 
that the validity of a will of moveables depends on the law 
of the testator's domicil (s), and is not affected by 24 & 25 
Vict. c. 114, ss. 1 and 2 (Q. 

(l>) Malt V. Roibert9, 3 Esp. 163, and see p. 177, ante, 
{q) See p. 255, jx>«t, and also Rule 57, p. 262, Tpott, 
{») See Rules 67-— 68, pp. 293—297, ^tt. 

(0 See Parent and Child^ Rules 26—27, pp. 169—172, anU; Guardian 
a}%d Tfard, Rules 28—30, pp. 172—176, anU, 
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D. Legitimacy (?f). 

Rule 34. — A child born anywhere in lawful EiUasi 
wedlock (x) is legitimate. chUdbom 

in wedlock 
legitimate. 

If any dispute arises as to the legitimacy of a child 
ostensibly bora in lawful wedlock, it will be found that the 
matter in dispute is not the validity of this rule, but either 
the validity of the marriage (y), or the proof of the fact 
that the child was bom in wedlock. 

The latter point in no way concerns the law of domicil. 

Rule 35. — The law of the father's domicil at Eiuess. 
the time of the birth of a child bom out of lawftd cuid 
wedlock determines whether the child becomes, or ^™JSiwjk 
may become, legitimate in consequence of thej^^®? 
subsequent marriage of the parents {legitiiiiatio per mated. 
suhsequens matrimoniiim) (z). 

Case i. — If the law of the father's domicil at the 
time of the birth of the child allows of legitimatio 
per suhsequens matrimonium, the child becomes, or 
may become, legitimate on the marriage of the 
parents (a). 

(u) See as to legitimacy, Storyy as. 87a, 93—9320, 105—106. 
Westlake, ss. 90->94, 406, 407. 
Phmimore, as. 682—542. 
Wiarton, es. 240— 250a. 
Savigny, 8. 880, pp. 250—265. 
Bar, 88. 101, 102. 
1 FcdiTt, p. 82, note (d), 
(x) By marriage or wedlock in these rales is meant what is known as 
marriage among Christian nations. Reference is not, unless the contrary 
is expressly stated, intended to be made to polygamous roairiages. See 
Kale 44, p. 200, Hyde v. Hyde, L. R 1 P. & D. 130, and pp. 218, 214, pott, 
{y) See as to validity of marriage, Bules 44, 45, pp. 200, 217, po9t, 
(z) Udny v. Udny, L. R. 1 Sc. App. 441. Re Wright't Tru9t9, 25 L. J- 
(Ch.)621, 2K. & J. 595. 
(a) Ibid, 
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Case a. — If the law of the father's domicil at 

the time of the birth of the child does not allow of 

legitimatio "per suhsequens matrinionium, the child 

does not become legitimate on the marriage of the 

parents (6). 
Person B^t a poFson bom out of lawful wedlock cannot 

born out , ^ _.. - 

of wed- be heir to English real estate, nor can any one, 
cannot oxcopt his issuc, inherit English real estate from 

be heir to i • / \ 

English him (C). 

real estate. 

(i.) General According to the law of England, of the Northern States 
aTtoiT^iti- ^^ America, and of all countries governed by the English 
mation* common law, a child bora before the marriage of his parents 
cannot be legitimated by the subsequent marriage of the 
parents. According to the law of Scotland, of France, and 
of most countries which have adopted or have been 
influenced by the Roman law, such a child is or may be 
legitimated by the subsequent marriage of the parents. 
These countries, in short, allow what is technically known 
OS legitimatio per suhsequens matnmonium (d). 

This fundamental difference of law has given rise to 



(&) Re Wright't TVtufa, 25 L. J. (Ch.) 621, 2 K. & J. 595 ; Shedden v. 
Patrick^ 1 Macq. 535 ; Munro v. Saunders, 6 Bligh. 468 ; Daihoutie ▼. 
McDouaXl^ 7 CI. & F. 817 ; Munro v. Munro, Ibid, 842. 

(e) Birtichistle v. VardUl, 2 CL & F. 571, In re Don's Sttate, 4 Drew, 194, 
27 L. J. (Ch.) 98. 

The principle of this proviso applies when the child is the offspring of the 
marriage between a man and his deceased wife's sister. Such a marriage 
when celebrated in a country such as Denmark by Danish subjects there 
domiciled is probably valid, even in England (see pp. 218 — 220, post), but the 
child of such a marriage cannot inherit English or Scotch real estate, since 
it has been held that in order " to inherit land it is not enough to be the 
" issue of married parents, but it is also necessary to be the issue of parents 
" who would have been married if they had gone through the ceremony of 
" marriage in the country where the land lies " {Fenton v. Livingstone, 3 
Macq. 497, and opinion of J. WesUaJte, Parliamentary Paper, No. 145, Zrd 
April, 1876). 

{d) '* The laws of most of the states on the continent of Europe admit 
" this legitimation generally, though with distinctions in respect of certain 
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• 

various questions as to the extra-territorial eflfect produced 
on the legitimacy of a child by the marriage of his parents 
after his birth. Whether, for example, a child bom in 
Scotland is to bo considered legitimate in England on the 
subsequent marriage of his parents in Scotland or England, 
whether a child bom in England of parents domiciled in 
Scotland becomes legitimate on the marriage of his parents 
in England or in Scotland, whether regard is to be had to 
the place of birth or to the place of marriage, and other 
inquiries of the same kind, have (in consequence of the 
difference between English and Scotch law) constantly 
come before the English courts, or before the House of 
Lords sitting as a court of appeal from Scotland (e). 

After some fluctuation in the decisions the principle 
stated in the Rule has been well established. The 
test whether the subsequent marriage of a child's parents 
can legitimate him is the law of the father's domicil at 
the time of the child's birth. 

The principle that the law of the country where a child's (iL) Casea 
father is domiciled at the time of the child's birth is the ^ncipie 

applies. 

" illegitimate children, or in respect of the form of the acknowledgment by 
'*the parents (comp., «.<;., Febvtro, Noviss. torn, t, tiL 3, c. 2, p. 118, 
'* JD^Asfueaeau, CEuvrea, vti, 381, 470). It is also the law in the 
" Isle of Man {Lex Scripta of the Isle of Man, pp. 70, 75), Guernsey and 
" Jereey, in Lower Canada, SL Lnda, Trinidad, Demerara, Berbice, at the 
" Cape of Good Hope, Ceylon, Mauritins, as well as, in North America, in 
*' the States of Vermont, Maryland, Virginia^ Georgia^ Alabama, Mississippi, 
'< Louisiana, Kentucky, Missouri, Indiana, and Ohio (Burge, L 101), also in 
" Scothmd (Erak. Inst. I 6, 52 ; Bankton, L 5, 54). In Ireland, England, 
" (Co. Litt. 245 (a) note), and those of its dependencies in the West Indies 
*' and North America which have not been named, as well as in the other 
" States of North America (Griffith's Law Her/Uter, p<usim), legitimation 
** by subsequent marriage is not admitted at all." {Savigny {Guthrie*s Note), 
a 37, pp. 255, 256.) 

(e) Most of the decisions on this subject are given by the House of 
Lords as a Scotch court of appeal ; but it is conceived that the principles 
laid down, e.g., in Udny v. Udny may be taken as generally binding, and 
woul4 be adhered to by the House of Lords when sitting as an English 
court. 
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Case 1. 
Law of 
domicil 
allows 
legitima- 
tion. 



test of the child's capacity for being legitimated by the 
subsequent marriage of his parents applies to two cases. 

If the law of the country — for example, Scotland or 
France — ^where the father is domiciled (not necessarily 
where he is resident (/) ) at the time of a child's birth 
recognise legitirtiatio per subsequent matrimonium, the 
child, though bom before the marriage of his parents, may 
become (g) legitimate on their subsequent marriage. Thus, 
where D/s father was domiciled, though not residing, in 
Scotland at the time of the child's birth in England, it was 
held that the subsequent marriage of his parents made the 
child legitimate (h). The child "being the child of a 
" domiciled Scotchman had, at the moment of [his] birth, 
"a capacity for being legitimated by the subsequent 
" marriage of [his] parents " (i). 

If, on the other hand, the law of the country (for example, 
England or New York) where the father is domiciled do 
not allow of legitimatio per sxibsequens matrimoniwm, no 
subsequent marriage will avail to make the child legiti- 
mate. 

Thus, where D., an Englishman, domiciled in England, 
had, while residing in France, a child by a Frenchwoman, 
herself domiciled in France, it was held that the subsequent 
marriage of the parents did not legitimate the child (Jc). 
This was a particularly strong case, because the father 
had, after the birth of the child but before the marriage, 
acquired a French domicil. 

Several circumstances which might be held of import- 

mation not ^^^^ ^^^^ ^^^ ^^^ determined not to affect capacity for 
affected by legitimation. 

(/) For the distinction between domicil and residence, see ppb 42, 4S, 
ante, and GUlu v. GiUU, Irish L. R. 8 Eq. 597. 

(rf) It is not certain that he will do so, since the law of the country may, 
for the purpose of legitimation, require something more than the fact of 
marriage, as, for example, some ceremony or formality to be gone through 
by the father. 

(/*) Munro v. Munro, "t Ci.k'F, 842. 

(») lUd,, p. 881, 'per Lord CoUenham, 

[I) Re WHf/ht'8 Triutf, 25 L. J. (Ch.) 621, 2 K. & J. 695. 



Case 2. 
Law of 
domicil 
does not 
allow 
legitima- 
tion. 



Capacity 
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The domicil of the mother is immaterial. (1) domicU 

Thus, where D.'s mother was at the time of his birth a ** "^*^ ^^' 
domiciled Frenchwoman, it was distinctly laid down that 
" no importance can be attributed to the fact of the mother 
" being a Frenchwoman. A domiciled Englishman having 
" a child before marriage in any part of the world by a 
" woman of any other nation, the legitimacy or illegitimacy 
" of that child must be determined by the law of his 
" domicil " {I). So, on the other hand, if the father is a 
domiciled Scotchman, the child's capacity for being legiti- 
mated is not affected by the mother being a domiciled 
Englishwoman (77?). 

The place of the child's birth is unimportant (?) ?!*?? 

_ . of child 8 

It was, indeed, at one time thought that the law of the birth, 
country where the child was horn (not of the father's 
domicil at the time of the birth) determined the eflFect of 
the subsequent marriage on the legitimacy of the child (n). 
It is, however, now settled that the place of the birth is 
immaterial, and that what is material is the domicil of the 
father, and, further, that the question in every case " must 
" be, can the legitimisation of a child be efiFected in the 
" country in which the father is domiciled at his birth ? for 
" the child's legitimacy must be decided by the law of that 
" country once for all " (0). 

(/) lie WHgMt Trutls, 2 K. & J, 595, 610, per Page Wood, V.C. 

(m) Munro v. Munro. 7 CI. & F. 842. That the domicil of the mother 
should have no efifect is rather remarkable. From the fact that an illegiti- 
mate child derives his domicil of origin from his mother (see Rule 6, clause 
2, pp. 69, 72, ante), it might be inferred that his capacity for legitimation 
would depend on the law of her domidL 

(n) Compare Storjf, ss. 93ir, 93«. Be Wright*$ TrvHa, 2 K & J. 595, 
610. 

(0) He Wright's Trutts, 2 K & J. 595, 614. Judgment of Page Wood, 
V.C. ; Munro v. Munro, 7 CI. & F. 842 ; Udny v. Udny, L. R. 1 So. App- 
441. "How can such a question be affected by the law of any other 
"country [than that of the father^s domicO] in which the child may 
*' happen to be bom ? The importance of De Contys ccue and Munro v. 
" Munro (7 CL & F. 842) is that they decide a doubt which reems to have 
" been floating in the minds of several judges of eminence as to whether 
" the place of birth did not affect the domicil of the child." He Wright*9 
Truati, 2 K. & J. 695, 610, per Page Wood, V.C. 
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(8) PUce The effect of the maniage in no degree depends on the 

riage. * place where the marriage is celebrated. 

A marriage performed in England according to the ritual 
of the English Church will legitimatise the children of a 
father domiciled in Scotland at the time of their birth 
before his marriage with their mother (jp), 

Illustra- The operation of the principle contained in the rule 

tions of , iT/Y* • i«i' -I 

principle. Under the different circumstances to which it may be 
applied may be seen from the following illustrations, in each 
of which D. is the father, M. the mother, and C. the 
child. It is assumed in each case that their marriage takes 
place after C/s birth. To understand these examples the 
reader must bear in mind that Scotch law allows, whilst 
English law does not allow, legitimatio per subaequens 
matrimonium, 

1 . D. and M. are domiciled in Scotland at the time of 
C.'s birth. C. is bom in Scotland. D. and M. marry in 
Scotland whilst domiciled there. 

C is legitimate. 

2. D. is domiciled in Scotland, but M. the mother, is 
domiciled in England at the time of C.'s birth. The birth 
and the marriage take place in Scotland, D. being domiciled 
in Scotland and M. continuing domiciled in England, at 
the time of the marriage. 

C. is legitimate. 

3. D. is domiciled in Scotland, but has resided for a 
long time, and is residing in England at the time both of 
C.'s birth and of the marriage. M. is an Englishwoman 
domiciled in England. The marriage takes place according 
to the ceremonies of the Church of England. 

C. is legitimate (g). 

4. D. is domiciled in Scotland at the time of C.'s birth, 
but has long resided in England. M. is an English- 



{p) Munro v. Munro, 7 CI. t, F. 842. 

{q) Udny v. Udny, L. B. 1 Sc. App. 441 ; Munro ▼. Munro, 7 CI. k F. 
842 ; Palhouste v. McDouaUy 7 CL & F. 817. Compare Shedden v. PatncXr, 
1 Macq. 535, 611. 
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woman domiciled in England. C. is bom in England. 
After 0.*s birth, but before the marriage with M., D. acquires 
an English domicil. D. marries M. whilst domiciled in 
England. 

C. is probably legitimate {t\ 

5. D. and M. are domiciled in England at the time of 
C.'s birth. C/s birth takes place in England. D. and M. 
marry in England whilst domiciled there. 

C. is illegitimate. 

6. D. is domiciled in England, but M. is domiciled 
in Scotland at the time of C.'s birth. The birth 
and the marriage both take place in England, D. being 
domiciled in England and M. continuing domiciled in 
Scotland at the time of the marriage. 

C. is illegitimate. 

7. D. is domiciled in England, but has resided for a 
long time, and is residing, in Scotland at the time both 
of C.'s birth and of the marriage. M. is an English- 
woman domiciled in England. The marriage takes place 
in Scotland according to the forms of the Church of 
Scotland. 

C. is illegitimate. 

8. D. is domiciled in England, but is residing in Scot- 
land at the time of C.*s birth. M. is a Scotchwoman 
domiciled in Scotland, C. is bom in Scotland. After 
C.*s birth, but before the marriage with M., D. acquires a 
Scotch domicil. D. marries M. according to the forms of 
the Church of Scotland whilst domiciled in Scotland. 

C. is illegitimate {x). 

The proviso that no one bom out of lawful wedlock can (iji.) Pro- 
inherit English lands, is a strict application of the principle inherit- 



(0 This is only an inference from Re Wright's TrutU, 25 L. J. (Ch.) 621 ; 
2 K & J. 595. 

{x) This is (subfltitnting Scotland for France) the state of facts decided 
upon in Re WrighVe Trtuts, 25 L. J. (Ch.) 621. 
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ance of that rights to immoveables are governed by the lex sUus, 
Unfu ^^^ ^^' ^y ^^ ordinary law of the country where the land 
is situated (j/). 

The rule' of English law is, that real property must 
go to the "heir," and a man must, in order to be an 
heir according to English law, fulfil two conditions: — 
First, he must be the eldest living, legitimate son of his 
father. This condition is fulfilled by a Scotchman who, 
bom of a father domiciled in Scotland, is legitimated by 
the subsequent marriage of his parents. Secondly, he 
must be born in lawful wedlock. This condition cannot 
be fulfilled by a person who is legitimated after his birth. 
Such a person, therefore, though legitimate, cannot be 
an English heir, and, therefore, cannot inherit English 
land. 

On similar grounds he cannot transmit the right to land 
to his father {z), or to collateral relations, since, in order to 
do this, he must in substance establish the very connection 
between him and his father, which would make him, under 
different circumstances, heir to his father. 

That the want of being born in lawful wedlock, and not 
illegitimacy on the claimant's part, is the true ground for 
the decision in Birtwhistle v. Vardill (a), is seen from 
the answer given by the judges to a question submitted 
to them by the House of Lords. The inquiry made by 
their Lordships was in substance whether B., who was 
bom before the marriage of his parents, who were domi- 
ciled in Scotland, could, in virtue of their subsequent 
marriage and his legitimation according to Scotch law, 
be heir to real property in England, Part of the answer 
was as follows : — 

" It appears to us that the answer to the question which 
" your lordships have put must be founded on this distinc- 



(y) For the meaning of lex sUua, see pp. 85, 36, ante^ and also p. 36, note 
(m), ante, 
(2) Re Don's Estatt, 4 Drew. 194, 27 L. J. (Ch.) 98. 
(a) 2 CL & F. 571. 
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" tion (6): while we assume that B. is the eldest legitimate 
" son of his father, in England as well as in Scotland, we 
" think that we have also to consider whether that status, 
" that character, entitles him to the land in dispute as the 
" heir of that father ; and we think that this question, 
" inasmuch as it regards real property situated in England, 
" must be decided according to those rules which govern 
" the descent of real property in that country, without the 
" least regard to the niles which govern the descent of real 
" property in Scotland. We have, therefore, considered 
" whether, by the law of England, a man is the heir of 
" English land merely because he is the eldest legitimate 
" son of his father. We are of opinion that these circum- 
" stances are not sufficient of themselves, but that we must 
" look further, and ascertain whether he was bom within 
" the state of lawful matrimony ; because by the law of 
" England that circumstance is essential to heirship, and 
" that is a rule not of a personal nature,^ but of that class 
" which, if I (c) may use the expression, is sown in the land, 
" springs out of it, and cannot, according to the law of 
" England, be abrogated or destroyed by any foreign rule 
" or law whatsoever. It is this circumstance which, in my 
"judgment, dictates the answer we must give to your 
" lordship s question, namely, that in selecting the heir for 
" English inheritance we must inquire only who is that 
" heir by the local law" ((?). 

Two points require notice : — 

Firnt A pereon legitimate under Rule 35 in one country Limita- 
is, according to the law of England, legitimate every- pj^J^ 
where (e). What the proviso lays down is in effect that a 
person, in order to be an English " heir,'* must be something 
more than legitimate. It does not (as it is often supposed 
to do) lay down that a man may be legitimate, e.g,, in 

(h) i.e., the distinctioii between "real and personal status " (statutes ?) 
(r) The opinion of the judges was delivered by Alexander^ C.B. 
(d) Birtwhittle v. Vardill, 2 CL & F. 571, 573, 577. 
(«) Re Don's £ttaU, 27 L. J. (Gh.) 98, 4 Drew. 194. See especially 
judgment of Kindenley, V.O., 27 L. J. (Ch.) 100. 
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Scotland, but illegitimate in England. Thus in a case with 
regard to legacy duty, the question arose what duty was 
payable by the daughters of D., a British subject, domiciled 
in France, the daughters having been legitimated by the 
marriage of their parents after their birth. It was held 
that they were not strangers in blood to their father, and 
ought to pay only the £1 per cent, duty due from children, 
and the law was thus stated : — 

" If . . . the daughters of the testator are legitimate 
" by the law of France, and must, therefore, in this country, 
" be considered as having the status of children, it is difficult 
" to see how, in any sense, they can be ' strangers in blood.' 
" Where the Legacy Duty Act uses these words, it is as a 
" description of the status of the person. 

" In Birtwhistle v. Vardill (/) it was admitted that the 
" claimant had in England the status of the eldest legitimate 
" son of his father ; but inasmuch as he claimed to be heir, 
" and as such entitled to inherit land in England, his status 
" of eldest son was not enough, and he was held bound to 
"prove that he was 'heir' according to the law of the 
" country in which the land was situated. As he was unable 
" to prove that he was the eldest son of his father bom in 
" wedlock, he failed to show that he filled the character of 
" heir, though he did establish his status of eldest legitimate 



" son. 



" It is said that the words ' stranger in blood ' include 
" the status known to English law as applied to English 
" persons ; but this will is that of a domiciled Frenchman, 
"and his status and that of his children must be their 
" status according to the law of France, which, according to 
'* Birttvhistle v. Vardill, constitutes their English status. 

" If in Bhiivhistle v. Vardill the claimant's status was 
" that of eldest legitimate son of his father, it would be 
" absurd to say that he was a stranger in blood. 

" The status of these ladies being that of daughters 
" legitimated according to the law of France by a declara- 

(/) 7 CI &F. 895* 
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" tion of the father, it is impossible to hold that they are for 
" any purpose strangers in blood, on the mere ground that, 
" if they had been English and their father domiciled in 
" England, they would have been illegitimate "(gr). 

Secondly. The rule is, it will be observed, strictly con- 
fined to " real estate," which descends to the heir. It has 
clearly no application to moveables {h). A question arises 
how far the principle of it applies to " chattels real," e.g.^ 
leases for years which pass not to the " heir " but to the 
" executor." For many purposes chattels real are treated 
by writers and by the courts as subject to the same 
rules as other immoveable property (A;), and the principle 
which lies at the bottom of Rule 35, viz., that the succes- 
sion to landed property is so closely connected with the 
political institutions of a state that every nation naturally 
claims to regulate such succession by its own local rules (Z), 
applies as much to leaseholds as to freehold interests in 
land. On the other hand, the language of the judges and 
the technical grounds for their decision in Birtwhistle v. 
Vardill, seem to imply that the succession to personal 
estate is not regulated by the law of the country where the 
land is situated. 

D., a Scotchman, domiciled in Scotland, has, whilst lUuatra- 
unmarried, a child, C, by M. D. afterwards marries M., appu^tion 
and after M.'s death dies intestate, possessed of of Rule to 

(a) a freehold estate in England ; to pro- ° 

(b) money and furniture situated in England ; P^^^y* 

(c) a house in London held on a lease of ninety-nine 

years. 
C, the child, does not inherit the freehold estate since 
he is not D.'s " Iieir " according to the law of England (m). 



iff) SkoiUnot v. yinin^r, L. R. 11 Eq. 474, Ally per StuaH, V.Cj 

{k) As to sncoesBion to moveables, see Rules ^6 — 71, pp. 291 — 312, poiL 

(k) See, cff.f Freke v. Lord Carberyi L. R. 16 Eq. 461. In Qoodt 

QtntUi, Ir. L. R 9 Eq. 541, 
(0 Compare the judgment of LiUlcdaUy J., in Birtwhietlt v. VardUl^ 9 

B & C, pp. 488, 454, 455. 
(m) Rule 35| p. 181, ante. 
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C. takes the money, furniture, &c., or the share thereof 
to which he may be entitled by the law of Scotland (7i). 

C. possibly may take the house in London as part of 
D/s personal estate (o). 
Questions The whole Rule, including the proviso, leaves open 
bifl^le several questions which cannot be answered with absolute 

certainty; 
Qiiestioni. \^t Question. What is the effect of a change of domidl 
chaE^e°of ^Z*^^^' ^^^ birth of a child and before the mai^iage of the 
domicii parents ? 

of child Such a change of domicii from, e.g., England to Scotland, 
clearly does not affect the illegitimacy of the child. After 
as before the marriage the child remains illegitimate (p). 

The effect of a change of domicii from Scotland to 

England is more doubtful. Probably it does not affect the 

legitimacy of the child. But this is not certain. It is 

possible that the effect of the marriage must in this case 

be taken to depend on the lex domicilii at the time of the 

marriage, i.e., the law of England. 

QueKtion2. 2nd Questiou. What is the effect, according to English 

^tima- '^^' ^f ^ P^'^^son being made legitimate by the authmnty of 

tion by a a foreign sovereign? (?•). 

law (fT Suppose that a person bom illegitimate is legitimated 

by a decree of the Czar of Russia, will such a person 
be held legitimate here ? 

There is no English authority on the subject. The mobt 
probable answer is (it is conceived) that the effect of such 
a decree would, like the effect of a subsequent mar- 
riage of the parents, depend on the domicii of such person's 
father at the time of his birth. Suppose, that is to say, 
that D., the child's father, were domiciled in Russia at the 
time of the child's birth, the decree would have the effect 

(n) Kule 66, p. 291, post 

(o) This, however, is very doubtful. See Freke v. Lwd Cathcry^ L. E. IC 
£q. 461, and especially In Gocdt Gentiliy Ir. L. B. 9 £q. f 41, ard ci iLpaie 
J)u Uotiimch'n v. Sheldon, 4 My. & C. 625. livkt cs to Immcnahhs, Ajp. 
Note IV. 

(p) JTe Wright' $ Tniits, 25 L. J. (Ch.) 621. 

(r) See Bar, 8. 102 ; Phillimore, s. 542. 



KINDS OF STATl/S-'(E,) HUSBAND AND WIFE, 198 

of making the child legitimate in England. A person, on 
the other hand, born of a father domiciled iu England, 
could not be made legitimate here by the force oF any 
foreign law. 



E. — Husband and Wife. 

Rule 36. — The power of a husband, whether sniese. 
English or foreign, over tho person of his wife while Po^^^ToT 
in England, is not aflFected by the law of his foreign ^^^^^^ 

o ' J o over wife. 

domicil (s). . 

The question what amount of control a husband may 
exercise over the freedom of his wife, and what amount 
of force (if any) he may use in controlling her, must be 
answered with reference to the law of the place where they 
are residing. 

Our courts certainly would not allow a foreigner when 
in England, whatever might be his domicil, to exercise 
over his wife any power which might not be lawfully 
exercised by an Englishman. It seems, also, that a 
foreigner, resident with his wife in England, may, though 
not domiciled here, apply to our courts for restitution of 
conjugal rights {t). 

Rule 37. — A married woman's capacity to con- Bale 87. 
tract depends on the law of the country where the Married 
contract is made (?) {u) . ^^- 

to con- 
tract. 

(«) See WharUm, a. 120 ; Polydore v. Prince (Am.), Ware, 402 ; PhiUi- 
more, e. 486 ; 1 BUkopf Marriage and Divorce^ a. 407. As to husband's 
rights in respect of wife's property, see Rules 60—62, pp. 268 — 276, post. 

(t) See Connelly v. C<mneUy, 7 Moore. P. C. 488. 

(ii) See WetUake, s. 404. This appears to be the view of the Scotch 
ooortfl. See 2 Prater, Hwiband and Wife^ pi 1818. 

O 
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This Rule is, however, at least as doubtful, as the analo- 
gous Rule 31 {w) as to infants. 

Tfiere is the authority of one case for the assertion that a 
married woman, capable of entering into contracts by the law 
of a foreign country where she carries on business, can sue 
here for debts which had there become due to her {x). But 
in the particular case, the foreign country — Spain — ^where 
the business was carried on, was apparently the domicil of the 
married woman, and the case, even had it actually decided 
the point raised in it (which it did not), would have been 
nothing more than an application of the principle con- 
tained in Rule 23 (y), that a person's status in the country 
of his domicil is recognised here as respects transactions 
completed in that country. 

Cases may easily be imagined, the solution of which is, 
to say the least, very doubtful. 

D., a married woman domiciled in England, enters, while 
in a foreign country, into a contract, on which she is liable, 
according to the law of that country, but on which she 
would not be liable if she had entered into it here. Per- 
haps her liability can be enforced here by an action, but 
whether this be so or not is uncertain {z), 

D., a married woman, domiciled in Massachussetts, is 
resident in England. She incurs debts here for which 
she would be liable by the law of Massachussetts if 
they had been incurred there, but for which, if incurred 
in England, a married Englishwoman would not be 
liable. D. is sued in an English court. It would seem 
again to be extremely doubtful whether or not the action 
could be maintained against her (a). 



(w) See p. 177, ante, 

(x) Cosio V. De Bernales, 1 C. & P. 266. 

(y) p. 159, ante. 

(z) See, however, Bank of Louisiana v. WiUiamSy 12 Am. Rep. 317, 
which appears to decide that in such a case D. would not be liable. 

(a) The mode in which D. must be sued, including the question whether 
her husband must be joined as a defendant, must be regulated by the 
ordinary English niles of procedure. See pp. 150, 153, ante. 
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BuLE 38. — ^A married woman s capacity for the ^^V 
alienation of moveables depends in general uponMamed 

, , woman's 

the law of her domicil. capacity 

for aliena- 

The remarks made with reference to the capacity of an tion. 
infant for alienation of moveables apply to a considerable 
extent to that of a married woman. In either case the 
capacity in general depends on the law of the person's 
domicil at the time of alienation, but any incapacity 
which exists may, in practice, be modified by the effect 
given to the Ux loci contractus {a), and to the lex situs 
under Rule 57 (6). 

Rule 39. — A married woman's testamentary Eniess. 
capacity as to moveables depends on the law of her M^^ed 
domicU (c). Sr '■ 

mentary 

capacity. 

F. — LuncUic and Curator, or Committee (d). Lunatic 

Rule 40. — A foreign decree or commission Suieio. 
appointing a person curator or committee of a Foreign 

curator no 
(a) See remarks on foregoing Rule, 87» p* 193, ante, 

(6) See p. 262, post. It should, however, be remarked that (as regards 
English law at any rate) the incapacity of an infant is different in kind from 
the incapacity (if so it can be called) of a married woman. An infant cannot 
make a valid alienation, e.g., by gift of goods of which he is the undoubted 
owner. A married woman cannot, at common law, alienate goods because 
they do not belong to her but to her husband. This is clearly not an in- 
capacity to alienate, but an incapacity to own goods. A married woman's 
capacity, therefore, to alienate must, in so far as it depends on capacity for 
ownership, be determined with reference to the law regulating the rights of 
husband and wife over moveables. See Eules 60 — 61, pp. 268 — 276, post. 

(c) See for comment, p. 180, ante, as to infant* » testamentary capacity. 
See also as to validity of wills, Rules 68, 69, pp. 294, 298, pott, 
{d) See Phiaimorty ss. 568, 664. 

In re ffotuton, 1 Buss. 312. 

Re £lia$, 8 Mac. & G. 234. 

Newton v. Manning, 1 Mac. & 6. 862. 

Scott v. Bentley, 1 Kay & J. 281. 

Re Gamier, L. R. 18 Eq. 532. 

Mackie v. Darling, L. R. 12 Eq. 819. 

Re Dyson, 29 L. J. (Q. B.) 68. 

In re Stark, 2 Mac. ft 6. 174. 

02 
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power to lunatic resident in a foreign country does not of 

deal with ^ , 

lunatic's itself eniDower the curator or committee to deal 

property in • i i r» i i • • 

England. With the pcrson or property of the hinatic in 
England (e). 

D. was a lunatic, resident in Jamaica, where a commis- 
sion of lunacy was issued against him. D. was brought 
over by one of his committees to England. A relative in 
England petitioned for a new commission. It was con- 
tended that the Jamaica commission was in force, and 
sufficient. It was held, however, that a new commission 
was needed. 

"The commission now existing in Jamaica" it was laid 
down "is no reason why a commission should not issue 
" here. On the contrary, it is evidence of the absolute 
" necessity that there should be somebody authorised to 
" deal with the person and estate of this lunatic. While the 
"lunatic is here, no court will have any authority over 
" him or his property unless a commission is taken 
" out" (/). 
Queetion. Q^i^ a foreign curator sue here for money due to 
the lunatic ? D., residing in Scotland, there became of 
unsound mind, and A. was appointed D/s curatoi' honia 
according to Scotch law. It was held that A. could sue in 
this country for money due to D., and give a good discharge 
for it (g). 

The principle of this decision is thus explained in the 
judgment : 

" In Newton v. Manning (h) Lord Cottenham is reported 
" to have said, that if a person invest himself abroad with 
" full right to receive the property of a person found lunatic 



(c) In re UouBton, 1 Rnss. 312. 

(/) Ihid., per Eldon, Ch. 

{rj) See Scott v. Benthy, 1 K. & J. 281. 24 L. J. (Ch.) 244 ; and 
Morlnona Case, a Scotch case referred to in Sill v, Wortwichy 1 Hy. 
Bl. 677. 

(A) 1 Mac. & G. 362. 
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" there, when he applies to the jurisdiction of this country, 
" he may obtain the lunatic's property. 

" As a party abroad can assign his rights I do not see 
" why a court of competent jurisdiction should not transfer 
" them when he becomes a lunatic "(i). 

This decision may appear inconsistent with the general 
principle that a foreign curator has not as such authority in 
this country. His right to sue, and his want of authority as 
curator may, perhaps, be reconciled in the following manner: 
The status of a foreign curator is not recognised as giving 
him, from the mere fact of his being curator, control over a 
lunatic, or his property, in England (/c). But the curator 
having, by his appointment in a foreign country, become, 
under the foreign law, the owner for certain purposes of 
the lunatic's property, may enforce his rights with respect 
to it in an English court, just as he might if he had pur- 
chased the property, or were an assignee in bankruptcy. 
The right is one, in fact, acquired by a transaction taking 
place wholly under the law of a foreign country, and, as 
such, enforceable here {I). 

It must, however, be admitted that the right of the 
foreign curator to sue for debts due to the lunatic is not 
thoroughly well established, and, perhaps, not at bottom 
* consistent with the theory that he has no authority in 
England. On the other hand, it must always be kept in 
mind that our courts have in recent times shewn a dis- 
position to deviate from this theory, and to recognise the 
authority of curators or guardians appointed under the law 
of a foreign country. 

Rule 41. — If a curator or committee duly ^^> ^^- 
appointed under a foreign decree applies to the DiBcretion 

^^ » ^ 1 • /. 1 1 of court M 

court lor the payment to him or money belong- to pay- 
ment of 



(i) bcoU V. BeitUet/, 1 K. * J. 281, 281, per Pmje Wovil, V.C. 

{k) See Rule 25, p. 163» ante. 

(0 See Kule 23, p. 159, ante; Vanquclin v. Bouard, 15 C. B. il u. dil 
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lunatic's \j^rt to the lunatic, the court may in its discretion 

moDey to " . . 

foreign grant 01' refuse the application (m). 



curator. 



D., an Englishman resident in France, was decreed a 
lunatic there, and A. was appointed curator. A fiind in this 
country, to which the lunatic was entitled, was paid into 
court under the Trustees Relief Act A. applied to have 
the fimd paid to him. The court, in their discretion, 
retained the capital, and paid only the dividends to A. (n). 



G. — Corporaiions (o). 

Siiie42. Rule 42. — The existence of a foreign corpora- 
Existence tion dulj Created under the law of a foreign 
TOip^?^ country is recognised by our courts (p). 

tion 

^^^^i^^fP^^^ The principle is now well established that a corporation 
duly created in one country is recognised as a corporation 
by other states. Thus it is a matter of daily experience 
that foreign corporations sue and are sued in their corpo- 
rate capacity before English tribunals. 

^^> ^* Rule 43 . — The capacity of a corporation to enter 
Capacity iuto legal transactions depends both on the consti- 
tion!"^^™^ tution of the corporation, and on the law of the 
country where the transactions occur (5). 



(m) In re GoniUr, L. R 13 £q. 532 ; Re Stark, 2 Mac. & G. 174 ; 
Grimioood v. BarttU, 46 L. J. (Ch.) 788, which, though it only decides that 
a foreign curator cannot claim the English real estate of the lunatic, rather 
implies that he might claim the moveables (situated in England) belonging 
to the lunatic. See Rule 25, p. 168, ante, 

(n) In re Oarnier, L. R. 13 Eq. 582. 

(o) See on the subject of foreign corporations, 2 Lindley (3rd ed.},]). 1486. 

{pS This is clearly an application of Rule 25, p. 163, ante, 

(7) See 2 Lindley, 3rd ed., p. 1486 ; Branley v. S, E, Ry, Co., 12 C. B. 
n. 8. 63. 
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The power or capacity of a corporation is limited in a Twofold 

, f> 1 1 limitation 

two-fold manner. to capa- 

Firat — Its capacity is limited by its constitution. A cor- ^*y- 
poration, for example, which is prohibited by its constitution conatitu™ 
from the purchase of land, has no power to eflfect a valid ^^^ 
purchase of land in any country, for the corporation exists 
as such only by virtue of its constitution, and any acts 
done in contravention of its constitution by its directors or 
others are ultra vi/res, and in strictness not the acts of the 
corporation. 

Secondly, — Its capacity is limited by the law of the (2) From 
country where a given transaction takes place. It cannot ^^ttractut, 
do any act forbidden by the law of such country. 

Thus a foreign corporation authorised by its constitution 
to acquire and hold land, cannot hold land in England in 
contravention of the Mortmain Acts. 

Similarly an English corporation empowered by its 
terms of association to purchase land, work mines, &c., in 
a foreign country, cannot obtain land in a colony or other 
foreign country if the holding of land by a corporation is 
prohibited by the laws of such foreign country. 
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CHAPTER IV. 

MARRIAGE (a). 

^^•^ Rule 44. — Subject to the exceptions hereinafter 
Validity of mentioned, a marriage is valid when 
na*mag«. ^^^ ^^^^ ^^ ^^^ parties has, according to the 

law of his or her respective domicil, the 
capacity (&) to marry the other ; and 
(2) any one of the following conditions as to 
the form (c) of celebration is complied 
with (that is to say) : 
(i) if the marriage is celebrated in ac- 
cordance with any form recognised 
as valid by the law of the country 
where the marriage is celebrated (d) 

\a) Savigny, b. 379, p. 240; s. 881, p. 265, 270. 

Story, 88. 79—90, 107—1246. 

PhiUimort, bb, 890—439. 

Westlakty as. 883—848. 

2 FtxliXf pp. 365—608. 
(6) SoUomayor ▼. De Barras, 8 P* D. 1. 

Mrs. Bulkley't Case iu the French oourts, cited in note to PiU v. PiU, 
4 Macq. 649. 

Ihvok V. Brook, 9 H. L. C. 193. 

(c) Simonifi v. MaUar, 2 Sw. & Tr. 67, 29 L. J. (P. & M.) 97. 
Dalrymple v. Dalrymple, 2 Hagg. Const 54. 
Serimthire v. Scrinuhire, 2 Hagg. Const 396. 

Herhert v. HerheHy ibid., 263. 

Smith V. Maxwell f Ryan k Moody 80. 

Swift V. Kdlyt 3 Knapp. 267. 

(d) Ibid, 
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(caUed hereinafter the local form); 
or 
(ii) if the parties enjoy the privilege of 
ex-territoriality, and the marriage 
is celebrated in accordance with any 
form recognised as valid by the law of 
the State to which they belong (e); or 
(iii) if the marriage (being between British 
subjects?) is celebrated in accordance 
with the requirements of the English 
Common Law in a country where 
the use of the local form is im- 
possible (/) ; or . 
(iv) if the marriage is celebrated in a 
country not being part of the British 
dominions, in accordance with the 
provisions of, and the forms required 
by, 4 Geo. 4, c. 91, 12 & 13 Vict, 
c. 68, or any other Statute applic- 
able to the case. 
In this Rule and the following Rules the term 
" marriage " means the voluntary union for life of 
one man and one woman to the exclusion of all 
others (gr). 

(c) Pertreis v. Tondear, 1 Hagg. Const. 136. 
Lautour v. Teudaie, 8 Taunt. 830. 
Rex V. Brampton, 10 East 282. 
See also Marriar/e Conimufsion Rep,, p. L. 
(/) Ruding v. Smith, 2 Hagg. Const. 371. 
WesOake, s. 344. 
Cruise on Dignities, 276. 
Marriage Comm. Rep., p. L. 
Waldegrave Peerage Case, 4 CL & F. 649. 
Lloyd V. Petitjean, 2 Curt. 251. 
Este V. Smyth, 18 Beav. 112, 23 L. J. (Ch.) 705. 
{(j) For this definition of the tenu marriage, see Hyde v. Hyde, L. R. 1 
P. & D. 130. 
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The validity of a marriage depends on two conditions : 
first, on the capcuiiti/ of the parties to marry each other ; 
secondly, on the celebration of the marriage in due 



(1) Capa- The capacity of each of the parties to a marriage is to 
^*^' be judged of by their respective lex doniicilii. If they 

are each, whether belonging to the same country (i) or to 
different countries, capable according to their lex domicilii 
of marriage with the other, they have the capacity required 
by the rule under consideration. In short, "as in other 
" contracts, so in that of marriage, personal capacity must 
" depend on the law of domicil " (k), 

D., for example, niarries M., his deceased wife's sister, in 
Massachussetts, where they are both domiciled. They are 
both American citizens, and under no incapacity, accord- 
ing to the law of their domicil, though they would, if 
domiciled in England, not be capable of mamage with each 
other. Their marriage is valid in England (l). 

D. and M. are Portuguese subjects, but domiciled in 
England. Being first cousins, they are by the law of 
Portugal incapable of contracting a valid marriage with 
each other. They are duly married in London, according 
to the forms required by English law. Their marriage is 
valid (m). 



(2) Ponn. A marriage celebrated in the mode or according to the 
(i) Local j^ioQ Qj. ceremonies held requisite by the law of the country 
where the marriage takes place, is (as far as formal requisites 
go) valid. Our courts in this matter give effect to the 
principle that the form of a contract is governed by the law 
of the place where the contract takes place, and hold that 

(f) For meaning of country, see pp. 31 — 33, ante. 

(k) SoUovMtyor V. De BatroSf 3 P. D. 1 , 5, pfr Curiam, 

(0 p. 220, note (6), pott, 

(m) Thia ia an inference from 8oUonMjf(jr v. De BarroSf 3 P. D. 1. 
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though under certain circumstances other forms may be 
sufficient (n), yet that the local form always suffices, and 
that in general " the law of a country where a marriage is 
" solemnised must alone decide all questions relating to the 
" validity of the ceremony by which the marriage is alleged 
" to have been constituted " (o). 

In two respects, an extremely wide extension has been 
given to the principle contained in the words just cited. 

In the first pUice, the consents of parents or othei*8 neces- 
sary by many laws to the validity of a marriage, are con- 
sidered as part of the ceremony or form of the marriage (p). 

(n) See claufles (ii), (iii), (it) of Rule 4i, pp. 200, 201, ante, and pp. 205 
—212, pott. 

(o) SoUomayor v. De Barroa, 8 P. D. 1, 5, per Curiam ; Simonin v. MaUac, 
2 Sw. & Tr. 67, 29 L. J. (P. & M.) 97. 

(p) SoUomayor v. Dt Barro$, 8 P. D. 1, 7, per Curiam, This doctrine is 
now fully established by decided cases, but logically it is open to criticism. 
A person who cannot marry without the consent of another is, pro twnto, 
under an incapacity, and on the principle that capacity depends on the lex 
domiciliif the want of such consent ought to invalidate a marriage wherever 
it takes place. 

The earlier English decisions did not distinguish between capacity and 
form, and brought both one and the other within the principle of the Ux 
loci contractus. It was therefore laid do^'n that the validity of a marriage, 
celebrated in Scotland, was to *' be adjudicated according to the principles 
" of EngUsh law applicable to such a case ; but the only principle applicable 
" to such a case by the law of England, is, that the validity of [a person's] 
"marriage rights must be tried by reference to the law of the country 
" where, if they exist at all, they had their origin. Having furnished this 
" principle, the law of England withdraws altogether, and leaves the legal 
" question to the exdusive judgment of the law of Scotland" {Dalrymple v. 
Dalrymple, 2 Hagg. Const. 54, 59, per Sir Wm, Scott), Hence the validity, 
both of so called Gretna Green marriages, and of marriages in foreign 
countries, though purposely celebrated out of England to evade the require- 
ments as to consents of the English marriage law, became firmly established 
by a series of cases, the effect of which could not be reversed except by 
legislation. 

At a later period, the courts distinguiBhed between capacity for marriage 
and the forms of marriage, holding that questions of capacity depended in 
part at least on the lex domicilii {Brook v. Brook, 9 H. L. G. 1 93). The 
dedsiona with respect to Scotch marriages could not then be reversed, and 
in order to reconcile them with the new distinction, between capacity and 
form, the courts were driven to adopt the logically very doubtful theory, 
that the question of consent belongs to the maniage ceremony. 
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In the second place, the validity of a marriage is in no 
degree affected by tfie fact that the object of the parties in 
mailing away from their own country, is to evade the 
requirements of the law of their domicil as to consents, 
publicity, <fec., or that no regular ceremony is required by 
the law of the countiv/ where the marriage takes place (q). 

Hence, on the one hand, maniages between domiciled 
English persons, celebrated in a foreign country, are valid, 
if solemnised according to the forms required by the law 
of the country, e.g., Scotland or France, where the marriage 
takes place (r) ; and on the other hand, the marriage in 
England of foreigners, e, g., French subjects domiciled in 
France, is, if duly celebrated according to the forms of 
English law, held valid here, even though it may be pro- 
nounced invalid by a French court for want of the consents 
required by French law, or because the parties meant to 
evade the operation of French law. 

D., an English infant domiciled in England, wishes to 
marry M., an Englishwoman. To evade the opposition of 
his guardians, D. goes to Scotland, and resides there for 
three weeks (s). M. then joins D. in Scotland, and they 
are privately married there per verba de prcesenti, Le,, by 
the mere statement in the presence of witnesi^es, that they 
are man and wife. The marriage is valid (t). 

D. and M., British subjects domiciled in England, and 
both of them infants, are privately married at Madrid by a 
Koman Catholic priest. The marriage, if valid by Spanish 
law, is valid here (u). 

{q) Dairy mpU v. Dairymplef 2 Hagg. Gonet. 54. 

Scrimahire v. Scrimthire, ibid,, 895. 

Swift V. Kelly, S Knapp. 257. 

Sifiionin v. MaOaCy 2 Sw. &, Tr. 67, 29 L. J. (P. ft M.) 97. 

See remarks of Lord Brougham in Warrender v. Warrender, 2 CI. &• F. 
488, 548. 
(r) Ibid. 

(«) Residence of one of the partiea in Scotland for twenty-one days is 
now required under 19 & 20 Vict. c. 96, s. 1. 
(t) DalrympU v. Dalrymple, 2 Hagg. Const. 54. 
(u) Swift V. KeUyt 3 Knapp. 257. 
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D. and M. are French subjects domiciled in France. D. 
cannot obtain his father's consent to the marriage. To 
avoid the necessity for such consent D. and M. come to 
England, and are there married by licence in accordance 
with English law. The marriage is invalid in France, 
for want of the due consents, but is held valid by our 
courts {x). 

With reference to a case, of which the above were in 
substance the circumstances, the Court of Appeal thus 
expressed itself: 

" The objection to the validity of the marriage in that 
" case, which was solemnised in. England, was the want of 
" the consent of parents required by the law of France, but 
" not under the circumstances by that of this country. In 
" our opinion, this consent must be considered a pail of the 
*' ceremony of marriage, and not a matter affecting the 
" personal capacity of the parties to contract marriage " (y). 

The subjects of a state are, under certain circumstances, (") Where 
when in fact not residing within the limits of such state, enjoy 
considered by a fiction of law to be resident there and to f^?",*!?' 

. ^ . . . . tonality, 

be subject to its laws. This fiction is termed ex-terH- 
toriality (z). 

The eflfect of ex- territoriality as regards marriages (a) is 

(x) Simonin v. Mallac, 2 Sw. & Tr. 67, 29 L. J. (P. & M). 97. 

(y) Sottomayor v. De BarroSj 3 P. D. 1, 7, per Curiam. 

The form need not necessarily be the form required by the lex loci in 
ordinary cases. All that is essential in order to bring a marriage within 
clause (i) is that it should be contracted in a form which, according to the 
law of the country where the marriage takes place, is sufficient under the 
drcumstances of the particular case to constitute a valid marriage Sup- 
pose, for example, that the law of France were that marriages between 
Britbh subjects might be validly contracted in France if celebrated in accord- 
ance with the rites of the Church of England without any further ceremony. 
Then a marriage at Paris between D. and M., British subjects, celebrated 
according to the rites of the Church of England, would be valid here as 
being celebrated according to th^ form required by the lex loci contradtut, 

(z) See WooUey, International Law (drd. ed.), s. 64. 

(a) Pertrcit v. TondeoTf 1 Hagg. Const. 180 ; Lautotir v. Teeadale^ 8 
Taunt 830 ; Bex v. Brampton^ 10 East 282 ; Mar, Comtn, Bep., p. L. 

The application of ex-territoriality to the validity of a marriage is 
simply an extension of the rule, that a marriage is valid which is celebrated 
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that where it applies a marriage is valid though not cele- 
brated according to the ordinary local forms of the place of 
celebration, and is treated as though it had been in fact 
celebrated in the country in which it is supposed by a 
fiction of law to have been solemnised. 

The principle of ex-territoriality appUes to marriages 
celebrated in the mansion of an ambassador, to marriages 
celebrated at foreign factories and certain places, mainly 
found in the East, in which Europeans enjoy the privileges 
of ex-territoriality, and lastly to marriages celebrated on 
board ship (6). 
Mftrriagee The mansion of an ambassador is treated as part of the 
^gj^^ country which he represents. Hence marriages there, by 
subjects of that country, are good if celebrated according 
to forms held valid by its laws. 

D. and M., British subjects, are married, according to the 
rites of the Church of England, at the British Embassy at 
Paris. Their marriage is, independently of Acts of Par- 
liament (c), valid in England, and would, it may be added, 
be held valid elsewhere. D, and M., Spanish subjects, are 
married according to Spanish forms, at the Spanish Embassy 
in London. Their marriage is valid in England and else- 
where. 

This privilege of ex-territoriality probably extends only 
to cases where both parties are subjects of the ambassador's 
Sovereign. It certainly does not extend to cases where 
neither of the parties are his subjects. 

The marriage between D., a foreigner, in the suite ot 
the Spanish ambassador, and M., who was not a Bavarian 
subject, was celebrated at the chapel of the Bavarian 



aooordixig to & form held sufficient by the law of the coimtry where the 
marriage is celebrated. Marriages, for example, celebrated in the house of 
an ambassador are, if within the principle of ex-territoriality, valid, accord- 
ing to the law of the comitiy where they are celebrated, though not cele- 
brated according to the form ordinarily required. 

(6) The application of the principle in the last case is somewhat different 
from its appUoation in the first two cases. 

(c) See Rule 44, clause (iy), p. 201, ante. 
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ambassador in London. It was held invalid on the follow- 
ing grounds : 

" The party who proceeds was in the suite of the Spanish 
'' ambassador, and not of the Bavarian : and the other 
" party, though she has the name of a foreigner, is not 
" described as being of any ambassador's family, and has 
" been resident in this country four months, which is much 
'' more than is necessary to constitute a matrimonial domi- 
" cil in England, inasmuch as one month is sufficient for 
" that under the Act of Parliament. Supposing the case, 
" therefore, to be assimilated to that of a marriage abroad 
" between persons of a diflferent country, it is difficult to 
" bring this marriage within the exception, as this woman 
" is not described as domiciled in the family of an ambas- 
*' sador. Taking the privilege to exist (which has, per- 
*' haps, not been formally decided), I may still deem it a 
" fit subject of consideration, whether such a privilege can 
" protect a marriage where neither party, as far as appears 
" at present, is of the country of the ambassador, and where 
" one of them has acquired a matrimonial domicil in this 
" country, and where it is not shown that she had been 
** living in a house entitled to privilege during her residence 
" in England. On these grounds I shaU admit the libel. 
" The matter may receive further illustration of facts which 
" may entitle it to further consideration " (d). 

It may be assumed, though the point cannot be treated 
as judicially decided, that the privilege of ex-territoriality 
does not in England extend to any British subject {e). 

It was at one time common in all lands, and is stiU Marriage 
common in the East, for the government of the country to uJ^^^ 
allow to foreigners, at any rate within the limits of factories 
or trade settlements, the use of their own laws. In this 
case, the factory is regarded as part of the country to which 
it belongs, and persons marrying there may make a valid 
marriage by celebrating it according to the law of that 
country. 

{d) PertreU v. Tondear, 1 Hagg. Const. 136, 188, 189, per Curiam, 
<e) M<ur, Comrn. Rep^ p. xxxTiii. 
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Ib foreign countries, where either by express treaty or 

" by the comity of nations the privilege of ex-territoriality 

" has been enjoyed by British subjects within any defined 

" limits, such as the factory of a trading company, or the 

" hotel of an ambassador, the marriage of a British subject, 

" solemnised within such limits, according to the law of 

" England, as it existed antecedent to the passing (/) of 

" Lord Hardwicke's Act, has always been upheld by English 

" courts as a valid marriage *'(gr). The rule applied to the 

marriages of English subjects no doubt also applies to those 

of foreigners. D. and M., for example, French subjects, 

marry at a French factory in Turkey, according to French 

forms. Their marriage will be hold valid by English courts. 

Marriagea Any ship on the high seas, and a ship of war, even when 

IxMTd^ ^^ ^ foreign port, is deemed part of the country to which 

the ship belongs. Marriages, therefore, on ship board are 

in general valid, if good by the law of such country. 

Difficulty The application of the principle of ex-territoriality to the 

ing marriages of British subjects presents some difficulty, from 

o"ftr^tem'- *^® ^^* ^'^^^ British subjects are citizens of a state (A) 

tarialUy to which consists of diflFerent countries. Hence the inquiry 

BriSf*^ J^fty be raised, what is the law by which a British subject, 

subjects, for instance on board a British man-of-war, is governed, 

and by which the validity of his marriage on ship board 

is to be determined ? Is it the Common Law of England 

or the Statute Law and Common Law combined, or the 

law of the country, e.g., Scotland, where he is domiciled ? 

The answer to these and other questions of a like sort 
appears to be that in the cases to which the principle of 
ex-territoriality applies, a British subject must be taken to 
be under the rule of the Common Law of England (i). 



(/) t.e., marriage before an episcopally ordained clergyman, cff.t a clergy- 
man of the Church of England, a Koman Catholic priest, or a priest of the 
Greek Church : Reg. v. Millie, 10 CL & F. .534. 

{g) Mart. Conim. Rep. , p. L. 

{h) For the distinction between a "state "and a "country,^ or law 
district, see pp. 31—33, ante. 

(») The oorrecbneas of this view, though open to question, appears to me 
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D. and M., British subjects, maxry on board a British 
man-of-war. The marriage service is performed by a Roman 
Catholic priest. The marriage being good at commcm law 
is valid (h), 

D. and M., Scotch persons, domiciled in Scotland, con- 
tract marriage on board a British man-of-war, 'per verba de 
prceaenti. No minister is present at the time of the making 
of the contract. The marriage is probably invalid (I). 

Sub-clause (iii) applies to marriages in countries where (iii) Where 
it is strictly impossible for the parties to use a local form, ^j f^n 

The impossibility may arise from the country being one " "?• 

DOBsible 

where no local form of marriage, recognised by civilised ^^ 
states, exists, as where the marriage takes place in a land 
inhabited by savages, or it may arise from the form being 
one which it is morally or legally impossible for the parties 
to use. On this ground, a marriage between Protestants, 
celebrated at Some by a Protestant clergyman, was admitted 
to be valid by Lord Eldon, on its being sworn that two 
Protestants could not there be married in accordance with 
the lex loci, as no Boman Catholic priest would be allowed 
to marry them (m). On the same ground, marriages in 

confirmed by the principle, that British lubjects settling in a newly dis- 
covered country, carry the law of England with them : 1 Blaekitcne, p. 108; 
WeHlake^ s. 152 ; by the rules as to Anglo-Indian domidl (pp. 140— H8, 
anU) ; and by the language of 28 & 29 Vict. c. eS, s. 8 ; 4 Geo. 4, c. 91 ; 
12 ft 18 Vict. c. 68, 8. 20. 

(k) Beg. v. Mtilis, 10 CL ft F. 584. 

(0 The questions which may be raised as to the law which governs 
British subjects when on board a British man-of-war may, of course^ also 
be raised as to the law which governs them when they are within the limits 
of a British Embassy, or of a country where British subjects can claim the 
privilege of ex-territoriality ; but marriages of British subjects in foreign 
countries are now to such a great extent regulated by 4 €^. 4, c. 91, and 
12 ft 18 Vict, a 68, that questions as to the validity of such marriages, 
independently of these Acts, are unlikely to arise. 

The same difficulties which exist in applying the principle of ex-ter< 
ritoriality to the marriages of British subjects, may exist in applying it to 
the marriages of persons belonging to other states, such as the Austro- 
Hungarian empire, consisting of different countries, with possibly different 
marriage laws. 

(m) Cruue on Digniiiei, p. 276 ; WuOake, s. 244. 

The Roman hiw was, as Wutlake points out^ incoirectly stated. 

P 
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heathen or Mahommedan (n) countries would be held valid, 
even though not in accordance with the local form. The 
validity, again, of marriages celebrated abroad, in accordance 
with the English Common Law, within the lines of a British 
army, may possibly (independently of statutory enactments) 
be placed on the ground of the impossibility of complying 
with the local form. 

That sub-clause (iii) may apply, there must be an im- 
possibility . amounting to an insuperable diflBculty (o) in 
complying with the local form. "Where persons [are] 
" married abroad it is necessary to show that they were 
" married according to the Ux loci, or that they could not 
" avail themselves of the lex loci, or that there was no lex 
" loci" (p). Mere difficulty in fulfilling the conditions 
imposed by the local law is not enough. Thus, the fact 
that the law of a country does not allow persons to inter- 
marry who have not resided there for six months does not 
enable British subjects who have resided there for a shorter 
period to make a valid marriage without complying with 
the requirements of the local law (q). 

The cases as to marriages held valid on account of the 
impossibility of complying with the local form are not 
numerous, and refer to the marriages of British subjects. 
It may, however, be assumed that when compliance with the 
local form is impossible, our courts will hold the marriages 
of foreigners valid if held good by the law of the country 
where the foreigners are domiciled. If, for example, D. and 
M., Italian subjects, domiciled in Italy, intermarry in China 
in accordance with a form held under the circumstances 
valid by the Italian tribunals, our courts will probably hold 
the marriage good (r). 

(n) Supposing, of course, that the local marriage form involved ceremonies 
in which GhriRtiiins could not take part. Such marriages would, in fact, 
almost always come within sub-clause (ii), and be covered by the principle 
of ex-territoriality. See pp. 205 — 209, ante, 

(o) Kent V. Burgen^ 11 Sim. 861, 876. 

(p) Per Etdon, C. ; Cruise on Dignitieif p. 276. 

{q) Kent v. BurgetSy 11 Sim. 861. 

(r) See 1 ProKr, Husband and Wife, pp. 1813, 1814. 
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Subclause (iii) applies firom its nature only to marriages 
taking place beyond the limits of the British dominions («). 

The statutes 4 Geo. 4, c. 91, and 12 & 13 Vict. c. 68, 
provide modes in which (independently of the lex loci) a ^^J^' 
British subject may contract a valid marriage in a country aooordMuw 
not forming part of the British dominions. Marriages valid ^ 4 ^^^ 
under Act of Parliament are for all purposes good in Eng- 
land The result is, that where one of the parties is a 
British subject, the following marriages celebrated abroad, 
though not according to the lex loci, are valid, viz. : — 

(1.) A marriage solemnized by a minister of the Church 
of England, in the chapel or house of any British ambas- 
sador, or minister residing within the country to the court 
of which he is accredited {t). 

(2.) A marriage solemnized by a Tainister of the Church 

of England, in the chapel belonging to any British factory, 

or in the house of any British subject, residing at such 
factory {t). 

(3.) A marriage solemnized within the British lines (Q 

by a chaplain or officer, or person ojfficiating under the 

orders of the covimanding ofjicer of a British army serving 

abroad {v), 

(4.) A marriage solemnized hy, or in presence of, a 
BHtish consul, in accordance with the provisions of 12 & 
13 Vict. c. 68. 

Two observations may be made as to marriages within 
sub-clause (iv) (v). 

First. — The validity of marriages within it is inde- 

(f ) Could a mftrriage be valid within the terms of sub-clause (iii) if it came 
within the provisions of 12 k IS Vict c. 68 7 See, however, 12 k 18 Vict. 
c 68, 8. 21. 

(<) 4 Geo. 4, e. 91, si 1. 
. (u) Waldegrave Peerage Cote, 4 CL & F. 649. 

4 Greo. 4, c. 91, seems to apply to the marriages of aliens no less 
than of British subjects. If this be so, a marriage within cues (1), (2), and 
(3) is valid in England, even though both the parties are aliens. 12 & 13 
Vict c. 68 applies only where one of the parties at least is a British subject 
Hence a marriage within case (4) is not valid if both the parties are aliens. 

(v) Rule 44, p. 200, aiUe. 

p2 
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pendent of the lex locL A marriage by a British subject 
in France, with a domiciled Frenchwoman, if made in 
accordance with either 4 Geo. 4, c. 91, or 12 & 13 Vict. 
c. 68, is valid in England, whether or not it be held valid 
by French law (x). 

Secondly. — It is not certain that the English courts 
would hold the marriage of a foreigner in England valid, 
simply because it was valid by a law of the foreigner's 
country, similar to 12 & 13 Vict. c. 68. Suppose, for 
example, that D., an American citizen, married M., an 
English subject, before the American consul in London in 
accordance with the provisions of an Act of Congress. 
It is extremely doubtful whether English courts would treat 
such a marriage bs valid (y). 

The operation of this clause may be seen from the 
following illustration : 

D., a Frenchman, domiciled in France, marries M., a 
British subject, domiciled in France. They are married 
according to the forms of the Church of England, in the 
chapel of the English Embassy at Paris, but without 
observing any of the formalities required by French law. 
The marriage is valid (z). 

The marriage would, however, be held invalid by 
French (a) courts (b). 

(x) lU Wright' t Trmts, 2 K. & J. 595, 25 L. J. (Ch.) 621. 
Lloyd V. Peti^ean, 2 Omt. 251. 

(y) See Schibsby v. Wesienhole, L. R. 6 Q. B. 155, 159, for an example of 
the principle that the English oonrtB wiU not always give effect to foreign 
laws with regard to England analogous to English laws with regard to 
foreign countries. 

{z) 4 Geo. 4, c 91. 

Idoyd V. Peii^ean^ 2 Curt. 251. 

(a) See EHe v. Smyth^ 18 Beay. 112, 23 L. J. (Ch.) 705. 

(6) Marriages at St. Peteraburgh, where one or both of the parties are 
British subjects, are, if celebrated by the chaplain of the Bnasia Company, 
valid under 4 Greo. 4, c. 67. There may possibly be found in the Statute 
book other special enactments applying to marriages celebrated in particular 
localities abroad. 

A marriage, in whatever manner celebrated, which is or is sabeeqnently 
rendered valid by an Act of Parliament, will of course be held valid for all 
purposes by an English court 
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By the term ** marriage" is meant in these Rules marriage Meaning 
as understood in Christendom, i.e., " the voluntary union « mani- 
" for life of one man and one woman to the exclusion of all **^" 
" others" (c). Hence Bule 44 has no application to con- 
nections which, though called marriages, either are not 
intended to be for life, or are made with a view to poly- 
gamy. To what extent the law of England will recognise 
rights, e.flr., of inheritance, depending upon the institution 
of polygamy is doubtful (c2) ; but it is clear that the rule in 
question does not apply to polygamous marriages (e). It has 
been laid down that ^ it would be extrac^'dinary if a mar- 
" riage in its essence polygamous should be treated as a 
"good marriage in this country. Different incidents of 
*' minor importance attach to the contract of marriage in 
" different countries in Christendom, but in all countries in 
" Christendom the parties to that contract agree to cohabit 
" with each other alone. It is inconsistent with marriage, 
'' as understood in Christendom, that the husband should 
" have more than one wife" (/). And on the principle 
that the law of this coimtry is " adapted to the Christian 
"marriage, and .... is wholly inapplicable to 
" polygamy'* (gr), the Divorce Court has refused even to dis- 
solve a marriage made in Utah, according to Mormon rites, 
with the intention to contract a Mormon marriage (g). 

The court, nevertheless, did not " profess to decide upon 
" the rights of succession or legitimacy which it might be 
" proper to accord to the issue of the polygamous unions, 
" nor upon the rights or obligations in relation to third 



(c) See Hyd/t v. Hydty L. R. 1 P. & D. 130, 133, j)er Lord Ptnzan^. 

((^ IM,y p. 138. 

(e) This is in reality only one instance of the principle that the roles of 
(so caUed) private international law apply only amongst Christian States. 
These rules assume a certain similarity among the laws and institutions 
existing in the States where they are to be implied. 

(/) Eyd€ V. Ujfdjty L. R. 1 P. &; D. 130, 182, ftr Lord Petuatuv. 

{g) Hyde v. Hyde, L. R. 1 P. & D. 130, 135; see Warrender v. War- 
render t 2 Q. & F. 488, 531, for language of Lord Brougham; Ardoieer 
Curaaju V. Pcrozeboye, 10 Moore. P. C. 375, 418. 
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" persons which people living under the sanction of such 
" unions may have created for themselves." All that 
was "decided is that as between each other, they are 
"not entitled to the remedies, the adjudication, or the 
" relief of the matrimonial law of England" (A). 

Incestuous Exception 1. — ^A marriage is not valid which is incestuous by the 

laws of all Christian countries ({). 

A marriage held to be incestuous by the whole Christian 
world, e.gr., a marriage between a brother and a sister, is 
wherever celebrated invalid by the law of England. 

Such a marriage is invalid here, wherever it be celebrated 
and whoever may be the parties to it, not, in strictness, 
because it is prohibited by some supposed common law of 
Christendom, but because it is prohibited by English law 
on the ground of its being incestuous, whence the inference 
may be drawn that our courts are forbidden in all cases to 
recognise such a marriage, without any reference to the 
place of celebration, or to the allegiance, or to the domicil 
of the parties (j). 

ManiAge Exception 2. — A marriage is not valid if either of the parties 
^ntion^f being a descendant of George II., marries in contravention 

Boyal of the Eoyal Marriage Act, 12 Geo. 3, c. 11. 

Marriage 

Act 

{h) Hyde v. Hyde, L. R. 1 P. & D. ISO, 138, per Lord Penaance, 

(f) See Story^ as. llSo, 114. 

(j) In other words, the motive or ground for prohibiting a marriage may 
be a guide in djBciding what are the marriages and who are the persouB 
intended by the legialature to be affected by the prohibition. Thus, if an 
Act of Parliament were to prohibit the marriage of first cousins, the courts 
would probably hold that the ground of such a prohibition was not the 
immorality but the inexpediency of such a marriage, and would therefore 
draw the inference that the Act had no application to foreigners domiciled 
out of England. On the other hand, the suggestion has been made that 
the marriage between an uncle and a niece is prohibited as immoral, and 
therefore would, under no circumstances whatever, be recognised by our 
courts {Warrender v. Warrender, 2 CL & F. 488, 581). The doubts again 
which may exist as to the limits within which English law refuses recogni- 
tion to the marriage with a deceased wife's sister, depend at bottom on the 
different views which may be entertained as to the real ground or motive 
for the prohibition of such a marriage. See p. 220, note (6), pott. 
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The Royal Marriage Act enacts in substance that subject 
to certain exceptions and limitations, no descendant of 
(George II. shall be capable of contracting matrimony 
without the previous consent of the Sovereign signified in 
the manner provided by the Act, and that any marriage of 
such descendant without such consent first had and ob- 
tained shall be null and void to all intents and purposes 
whatsoever. 

D., a descendant of George II., married M., at Rome, in 
accordance with the form required by the Z«c lod without 
having obtained the consent required by the Act. He was, 
however, under no disability, either by English or by 
Roman law, except that which might arise from the con- 
travention of the Royal Marriage Act. His marriage was 
held by our courts to be absolutely void (A). 

The Act, and the case decided imder it, give rise to two 
remarks. 

First — Though D. was in fact domiciled in England and a 
British subject, his marriage would, in all probability, have 
been held invalid, had he been domiciled at Rome, and 
probably even had he been an alien. The Act appears 
intended to apply to all the descendants (with a limited 
exception (i)) of George II., and if this be the intention 
of the legislature, all courts throughout the British 
dominions must, of course, give effect to it whatever be 
the domicil or the allegiance of the persons affected by 
the Act. 

Secoradly, — It is probable that foreign courts would not 
give eflfect to the provisions of the Royal Marriage Act 
in the case of persons not domiciled in England, and 
that our courts, on the other hand, would refuse to give 
effect to a similar law passed, e.gr., by the Italian Parlia- 
ment, in the case of a person not domiciled in Italy. The 
incapacity, in short, produced by such a law would be 

ijc) Sussex Peerage Case, 11 a. & F. 85. 

(/) Viz,f the iflsne of Prioceases marrying into foreign familiea. It is 
from this exception that the inference may be drawn that the Act applies 
to descendantH of George 11., who may not be British itubjects. 
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regarded as constituting a privative statue, which was not 
entitled to recognition by the courts of any state except 
the state where the law was in force (m), 

Incapa^ty Exception 3. — ^A marriage is not valid if either of the parties is, 
L>^rd^ according to the law of the country where the marriage is 

to law of celebrated, under an incapacity to marry the other (?) 

ooontry 
where 

^J'T^g^ D. and M., his deceased wife's sister, are Prussian subjects 
domiciled in Prussia, where they are legally capable of 
marrying each other. While travelling in England they 
are married at an English church in accordance with the 
formalities required by English law. The marriage is 
probably not valid. 

"The status of marriage," writes Mr. Westlake, "is 
" created on the contract of the parties immediately, and 
"therefore by the lex loci contracttLS, which then alone 
" has power over them. . . . Hence the form is justly 
"referable to the lex lod contractus, and so the English 
"cases have decided; whUe, if the marriage be void by 
" that law, whether for form or any other reason, there is 
" an end of the question " {n). 

In spite however, of this weighty authority in support 
of the doctrine that such a marriage is invalid the admis- 
sion must be made that its invalidity is not free from 
doubt. Recent decisions {p) certainly suggest the conclu- 
sion that capacity for marriage is governed by the lex 
domicilii and not by the lex loci contractus, whilst 
American authorities apparently support the view that 
such a marriage would be regarded as valid in the United 
States, even though solemnised in England (9). 

Exception 3, even if maintainable, has no application if 
the parties to the marriage can claim the benefit of ex-terri- 



(m) See Rule 24, p. 161, anU, 

(n) WuOake, %. Zii. 

(p) SatUmayor v. De Barrot, 8 P. D. 1, 5; Brock y. Brook, 9 H. L. G. 193. 

iq) Wharton, 8. 141. 
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toriaJity. If, in the supposed case, D. and M. had been 
married at the Prussian Embassy in accordance with the 
forms required by the law of Prussia, their marriage would 
have been valid in England. 

Rule 45. — Subject to the exception hereinafter Buiew. 
mentioned, no marriage is valid which does not Mamage, 
comply, both as to the capacity (r) of the parties ^vSa 
and the form (5) of celebration, with Rule 44. 



Capacity to marry depends upon the law of a person's (i.) Want 

domicil. ofcapacity. 

" It is a well recognised principle of law that the ques- 
" tion of personal capacity to enter into any contract is to 
" be decided by the law of domicil. It is, however, urged 
" that this does not apply to the contract of marriage, and 
" that a marriage valid according to the law of the country 
" where it is solemnised is valid everywhere. This, in our 
" opinion, is not a correct statement of the law. The law 
'' of a country where a marriage is solemnised must alone 
" decide all questions relating to the validity of the cere- 
" mony by which the marriage is alleged to have been con- 
" stituted ; but, as in other contracts, so in that of marriage, 
" personal capacity must depend on the law of domicil ; 
" and if the laws of any country prohibit its subjects within 
" certain degrees of consanguinity from contracting mar- 
" riage, and stamp a marriage between persons within the 
"prohibited degrees as incestuous, this, in our opinion, 
" imposes on the subjects of that country a personal incapa- 
" city, which continues to affect them so long as they are 
" domiciled in the country where this law prevails, and 



(r) Soitomayor y. De Barroi, 8 P. D. 1, 5 ; Brook v. Brooif 9H. L. 0. 
193,234,285. 

(«) Kent ▼. BurgeMS, 11 Sim. 861 ; In re Ettaie cf MeLottffhlin, Lr. L. R 
1 Gh. D. 421 ; Laeon y. Higgins, 8 Stark 78 ; ButUr y. Freeman, AmbL 
303 ; S%Dift y. KeUy, 3 Knapp. 257 ; WesUake, s. 344 ; Story, b. U8. 
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" renders invalid a marriage between persons both at the 
" time of their marriage subjects of and domiciled in the 
"country which imposes this restriction, wherever such 
" marriage may have been solemnised " if), 

" The leamedjudge"(t6) (said Lord St. Leonards) . . . . 
" came to the conclusion, after an elaborate review of the 
" authorities, that a marriage contracted by the subjects of 
"one country, in which they are domiciled, in another 
" country, is not to be held valid if, by contracting it, the 
<* laws of their own country are violated. This proposition 
" is more extensive than the case before us requires us to 
" act upon, but I do not dissent from it " (x). 

The principle that legal capacity to marry depends upon 
a person's lex domicilii may be applied by our courts 
either to marriages prohibited by English law and celebrated 
in a foreign country, or to marriages prohibited by a foreign 
law and celebrated in England, 
(i) Marri- A marriage with his deceased wife's sister, by a wid(yioer 
TOohiWted ^^^^^^^^^ ^^ England, is under this principle invalid, 
by English wherever celebrated. Thus D., a German, naturalised and 
^^- domicUed in England, manied M., also a German and his 

deceased wife's sister, by the half blood, at Frankfort, 
where she was domiciled, and such marriage was legal. He 
then returned to England, and continued to reside there 
till his death. It was held here that D. was under a dis- 
ability to marry M., and that the disability of either party 
invalidated the marriage (y). So, again, where D., a 
widower, and M. his deceased wife's sister, both being 
domiciled in England, went for a short time to Denmark, 
and were there married, our courts held that such a mar- 
riage even though in accordance with the law of Denmark 

(t) SoUomaycr v. De BarroSf 8 P. D. 1, 5, per Curiam, 

(u) Sir Cremodl CretnodL 

{x) Brook v. Brookt 9 H. L. C. 193, 234, 285, per Lord St, Leonards, 

(y) MetU T, MeUe, 1 Sw. & Tr. 416, 28 L. J. (P. k M.) 117. There 
is no doubt that strees was in this case laid on D. being an English subject, 
but this was immaterial, D.'s lex domicilii being sufficient to invalidate the 
marriage. 
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was invalid (0), and all attempts to evade the law of Eng- 
land by marrying in a country where marriages with a 
deceased wife's sister are lawful have utterly failed in 
obtaining any sanction for such marriages from our courts. 
The grounds for such failure have been thus stated : 

" It is quite obvious that no civilised state can allow its 
" domiciled subjects or citizens, by making a temporary 
visit to a foreign country, to enter into a contract to be 
performed in the place of domicil, if the contract is for- 
" bidden by the law of the place of domicil as contraiy to 
" religion, or morality, or to any of its fundamental institu- 
" tions. 

"A marriage between a man and the sister of his 
'* deceased wife, being Danish subjects domiciled in Den- 
" mark, may be good all over the world, and this might 
" likewise be so, even if they were native bom English 
" subjects, who had abandoned their English domicil, and 
"were domiciled in Denmark. But I am by no means 
" prepared to say that the marriage now in question ought 
" to be, or would be, held valid in the Danish courts, proof 
" being given that the parties were British subjects domi- 
" ciled in England at the time of the marriage, that Eng- 
" land was to be their matrimonial residence, and that by 
" the law of England such a marriage is prohibited as 
" being contrary to the law of God. The doctrine being 
" established that the incidents of the contract of marriage 

celebrated in a foreign country are to be determined 
according to the law of the country in which the parties 
" are domiciled and mean to reside, the consequence seems 
" to follow that by this law must its validity or invalidity 
" be determined " (a). 

The principle applied by our courts to marriage with a 
deceased wife's sister will be applied by them to any other 
marriage by a person domiciled in England which comes 



(2) Brook y. Brook, 9 H. L. C. 193. Sm, as to Scotch Law, Fenton v. 
Livingttone, 8 Macq. 467. 

(a) Brook v. Brook, 9 H. L. C. 193, 212, 213, per Campbdl, C. 
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within the prohibited degrees^ such as a marriage l>y an 

uncle with a niece (6). 

(ii) Marri- A marriage prohibited by the law of the country where 

prohibited ^^ parties are domiciled, and celebrated here is, though 

^foreign legal by the ordinary rules of English law, invalid in 

England. 

D. and M., Portuguese subjects, domiciled in Portugal, 
were first cousins and on that account incapable by the law 
of Portugal of intermarrying with each other, without the 
dispensation of the Pope. While residing in England, but 
not domiciled there, they were married according to the 
forms required by English law. The marriage was held 
invalid by our courts (c). 

Though in the judgment of the court stress is laid on 
the marriage being by Portuguese law "incestuous," 
and on the £bm^ that the parties were Portuguese " sub- 
jects,'' these matters are almost certainly immaterial. 
The true ratio deddevdi is, that "the question of 

(6) KngliHh ooorta wiU of ooiine hold invalid a marriage by anj penon 
who is prohibited from entering into it by English law^. There is, further, 
no doubt that marriage with a deceased wife's sister is prohibited by 
En£^h law. The question, however, who are the persons to whom this 
prohibition is intended to i^ly admits of controversy, and in faot three 
different views have been taken as to the answer to be given to it. 

Pirtt, — The prohibition has been thought to apply to aU persons whomso- 
ever, whether British subjects or aliens. This is the natural view of those 
who hold that English law treats the marriage in question as strictly 
inoestnons: JSrook v. Brook, 9 H. L. C. 198, 280, 28^ language of Lord 
St Leonard*, 

Secondly. — The prohibition has been held to apply to aU British subjects 
and to all persons domiciled in England. This was, perhaps, the view of 
the court which gave judgment in MeUe v. MeUe, 1 Sw. k Tr. 416, 28 L. J. 
(P. & M.) 117. 

Thirdly. — The prohibition may be considered to apply to aU persons, 
whether British subjects or aliens, domidled in England, and to such 
persons only. This on the whole would seem to have been the view of the 
House of Lords when giving judgmeut in Brook v. Brook, 9 H. L. C. 198. 
See especially language of Camfbeilf C, p. 212, and of Lord Cranvorth, 
pp. 227, 228, and is (it is conceived) the sounder view. It is in conformity 
with Sotiomayor v, Ik Barroiy 8 P. D. 1, and is reoonoileable with the 
colonial Acts making the marriages in question legal in the colonies. 

(c) Sotiomayor v. De Barrot, 3 P. D. 1 (Q. A.). 
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" personal capacity to enter into any contract is to be 
" decided by the law of domicil " {d). 

From the principle that capacity depends on the law of ^^^^^ 
a person's domicil, it follows that the disability of either toprmciple 
party («), under the law of his or her domicil to contract a d^^city to 
marriage with the other, invalidates the marriage. A many 
suggestion has, however, been made judicially that the onto 
application of the principle should be limited to cases in ^^»^cU^^ 
which both of the parties are domiciled in a country by 
the laws of which they are incapable of intermarriage. 

" Our opinion" [that parties cannot make a valid 
marriage who are under an incapacity by their le^c domi- 

cilii] "is confined to the case where both the 

" contracting parties are, at the time of their marriage^ 
" domiciled in a country the laws of which prohibit their 
" TYiarriage. All persons are legally bound to take notice 
" of the laws of the country where they are domiciled. 
" No country is bound to recognise the laws of a foreign 
" state when they work injustice to its own subjects, and 
" this principle would prevent the judgment in the present 
" case being relied on as an authority for setting aside '^a 
" marriage between a foreigner and an English subject 
" domiciled in England, on the ground of any personal 
" incapacity not recognised by the law of this country" (/). 

The suggested limitation, however, to the application of 
the principle that capacity to marry depends upon a 
person's lex domicilii cannot, it is conceived, be perma- 
nently maintained. The introduction of the proposed 
limitation is not necessitated by any decided cases, is 

{d) Sottomayor v. De Barrot, 3 P. D. 1, 5, per Curiam, 

(e) See MtUe v. MetU, 1 Sw. & Tr. 416, 28 L. J. (P. & M.) 117. 

Scmgtif, however, holdfl that aa ino^MMdty affecting a fatore wife 
aooording to the law of her domidl, bat not affecting the fatore hoaband 
according to the law of his domidl, is immateriaL Hence, though he woold 
approve of the decision in Melte v. Mette^ he would hold, that if in that 
case the hnsband had been domiciled in Germany, whilst the wife had been 
domiciled n England, the marriage ought to have been held valid by oar 
coorts. See Scmgny^ s. 879, pp. 240, 241. 

(/) Sottomayor v. De Bwrroe^ S P. D. 1, 6, 7, per Cfwriam. 
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illogical, and does away with the great advantage derived 
from basing the validity of a marriage on a broad and clear 
ground. 

(a) Want No marriage is valid which in respect of form (including 
in. that term all the formalities, rites, and ceremonies of 
marriage) does not fall within the terms of sub-clauses (i), 
(ii), (iii), or (iv) of Rule 44 {g). To put the same thing in 
other words the general principle is that the validity of the 
marriage contract depends upon its being entered into in 
accordance with the law of the place of celebration QC) ; 
sub-clauses (li), (iii), and (iv), state the exceptions to this 
principle, and what is here laid down is that no marriage 
is valid which does not fall within the general principle or 
within the exceptions thereto. 

MainjgeB The following are examples of marriages which are 

want of invalid on account of not fulfilling the conditions as to 

duefonn. form of Rule 44. 

In 1838 (*), D. and M., English persons domiciled in 
England, are married at the English church, at Antwerp, 
by a clergyman of the Church of England, in the presence 
of the English Consul. Formalities required in respect of 
residence and otherwise by Belgian law are omitted. The 
marriage is invalid (Jfc). 

In 1833, D. and M., Irish persons domiciled in Ireland, go 
in England through a ceremony of marriage celebrated 
by a Roman Catholic priest. The marriage is invalid (^. 
D. and M., persons domiciled in Scotland, marry in 



(^) See pp. 200, 201, aidt. 

ifi) This is merely an application to marriage of the general principle 
that the validity of a contract depends as regards its form on the law of 
the place where it is made (^ lad fsomtrwAut), 

(t) And therefore prior to the Foreign Marriage Act, 12 & 18 Vict. c. 68 
(1849). 

(Jb) Kent V. Burgeuy 11 Sim. 861. 

[1) In re Estate of McLoughfin, Irish L. R. 1 Ch. D. 421. In each of the 
forgoing cases the marriage, but for its not conforming to the Uz loci cofi- 
tractutf would be valid by the English Common Law. 
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England^ by acknowledging themselves to be man and 
wife in the presence of third parties. The marriage is 
invalid (m). 

D. and M., persons domiciled in England, go through the 
ceremony of marriage in Japan. The marriage is per- 
formed by a Presbyterian minister. The marriage is 
invalid (ti). 

D. and M., persons domiciled in England, go through the 
ceremony of marriage on board a British man-of-war, 
when on the high seas. The ceremony is performed by 
the captain, who uses the service of the Church of England. 
The marriage is invalid (o). 

D., a Frenchman, marries M., an Englishwoman and 
British subject, at the chapel of. the French Embassy, 
without compljring with the requirements of English law 
as to banns, licence, &c. The marriage is invalid (p). 

Exception. — A marriage celebrated in England is not invalid on Marriage 
account of any incapacity of either of the parties which, }^ ^^^\ 
though imposed by the law of his or her domicil, is of a invalid on 

kind to which our courts refuse recognition. account ^ 

^ incapacity 

not recog- 

nifled by 

(m) It would be held invalid in Scotland, as well as in England : 2 Frater, ^*^>B'^ 
Hu^nd and Wife, 1309, 1310; MacuUock v. AfaeuUock, 2 Paton. 83,^'*'^^ 
M. 4591 ; Cullen v. Qouage, 12 D. 633. 

(n) Reg. v. MUlU, 10 Gl. k F. 534. It is presumed in this iUustration 
that the ceremony is not sufficient to constitute a marriage according to 
the law of Japan. If it did, the marriage, being in accordance with the 
local form, would be vaUd. . . 

Whether, if D. and M. had been persons domicUed in Scotland, their 
marriage would, under the drcumstances, be held valid in England, is 
perhaps an open question. See pp. 208, 209, ante. 

(o) There is no legal authority for holding such a marriage good. Its 
vaUdity is inconsistent with the principle maintained by the House of 
Lords in iZe<7. V. MiUi»y 10 01. & F. 534. 

(j>) Pertreis v. Tondear, 1 Hagg. Const. 136. Supposing that Exception 
'8 to Rule 44 (see p. 216, ante) can be maintained, the combined effect of 
that exception and of Rule 45, p. 217, ante, is that no one can contract a 
valid marriage who is under a legal incapacity, either by the law of the 
country where the marriage is celebrated {lex loci eontraetus), or by the law 
of the country where he is domiciled {fex domicilii). 
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D., a black, domidled in a country where marriages 
between whites and blacks are prohibited, and M., a 
white woman also there domiciled, come to England and 
without having acquired an English domicil are married 
there. The marriage is valid (g). 

The general principle on which such a marriage would 
be held valid is, that the incapacity constitutes a penal or 
privative Btaius to which our courts will not give extra- 
territorial effect (r). 

On the same principle, the marriage of a monk or a 
nun would be held valid here, even though he or she 
might be incapable of marriage by the law of his or her 
domicil («). 

(9) See as to the question whether sach marriages can now be prohibited 
in any State of the American Union, BMa v. Giih¥my 10 Am. Rep. 42 ; 
BwnM V. BiaUy 17 Am. Rep. 84. 

(r) See Rule 24, p. 161, wnU, 

(«) See Coke, LiU., p. 186a ; 2 C(^'e Ingt., p. 687. 
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CHAPTER V. 

DIVORCE (a). 

General Prineiple. 

Rule 46. — Jurisdiction in matters of divorce Eiii«4e. 
depends, in general, upon the domicil of the parties juri«dic- 
to a marriage at the time of the commencement of matteniof 
proceedings for divorce. Hence, in general, dli^'JIdB in 

(1) a Divorce Court {h) of any country where g^^«^j[ 
such parties are then domiciled has 
jurisdiction to dissolve their mar- 
riage (c) ; 

(rt) Browne Divorce (8rd eel), pp. 1 — 24. 
Phiflimore, as. 491—521. 
Wettlake, ss. 349—365. 
Story, 88. 200— 280«. 
WhartoUf 88. 204—239. 

Savigny, s. 379 (see Guthrie's Note, pp. 248—250). 
Bar, 8. 92. 

1 Foelix, p. 68, note (a). 

2 Bishop Marriage and Divorce, S8. 113 — 207. 
(&) The term DiTorce Court is need a8 a name for any conrt, such aft 

the English Probate, Divorce and Admiralty DiviBion of the High Conrt of 
Justice, or the Scotch Court of Session, which, under whatever style, has, 
by the law under which the court exists, power to take cognizance of 
matters of divorce. 

(c) See Wilwn v. Wilton, L. R. 2 P. & D. 485 5 Conf, Brodie v. Brodie, 
80 L. J. (P. & M.) 185 ; Browne Divorce, p. 20 ; Shaw ▼. Oovld, L. B. 8 
H. L. 55 ; Dolphin v. Bobint, 29 L. J. (P. ft M.) 11, 7 H. L. C. 890 ; 
Telrtrton v. Yehirtcn, 1 Sw. ft Tr. 574 ; Le Swvr ▼. Le Sveur, 1 P. D. 189- 

Q 
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(2) no court of any other country has juris- 
diction to dissolve their marriage (c). 

The principle now in the main adopted by English 
courts (cZ) appears to be that jurisdiction in matters of divorce 
depends upon domicil, or, in other words, that the question 
whether parties to a marriage ought to be divorced is one 
which concerns the authorities of the country where they 
live and have their legal home, and that, therefore, the 
courts of the country where the parties are so living, at 
the time of the demand for a divorce, are the courts to 
which in general ought to be refeiTed the question, whether 
the marriage between the parties should or should not be 
dissolved. 

"It is," says a high judicial authority, "the strong in- 
" clination of my own opinion that the only fair and 
" satisfactory rule to adopt on this matter of jurisdiction is 
"to insist upon the parties in all cases referring their 
"matrimonial differences to the courts of the country in 
" which they are domiciled. Different communities have 
" different views and laws respecting matrimonial obliga- 
" tions, and a different estimate of the causes which should 
"justify divorce. It is both just and reasonable, therefore, 
" that the differences of married people should be adjusted 
" in accordance with the laws of the community to which 
" they belong, and dealt with by the tribunals which alone 

(c) Firtbract v. Firchrace, 47 L. J. (P. & M.) 41 ; but see Nihoyct v, 
Niboi/etf 4 P. D. 1 ; Yelvcrton v. Yehertan, 1 Sw. & Tr. 574 ; Compare 
Duf/gan v. Ditggan (Auatralian Case), 64 L. T. 152. 

{d) They, at one time, undoubtedly inclined to the quite different prin- 
ciple that the right to divorce depended upon the terms of the marriage 
contract, and, therefore, upon the law under which the marriage was cele* 
brated, and hence, held that the jurisdiction in matters of divorce belonged 
exclusively to the courts of the country under the law of which the mairiage 
took place, which was in the great majority of instances (if not always) the 
country where the marriage was celebrated. See Tovetf v. Lindtay, 1 Dow. 
117; Loliey'i case, 2 01. & F. 567; McCaHhy v. Dt Caw, ibid,, 568; 
Thtoria of Divcrcc, App., Note VI., and Effect of Foreign Divorce on 
Englieh Marriage, App., Note VII. See, however, as making it difficult to 
determine what is the exact principle adopted by our courts, Nihoyet v. 
Nilxnfti, 4 P. D. 1. 
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" can administer those laws. An honest adherence to this 
" principle, moreover, will preclude the scandal which arises 
" when a man and woman are held to be man and wife in 
" one country, and strangers in another " (e). 

" It seems," says Lord Justice Brett, " that the only 
" couiii which, on principle, ought to entertain the 
" question of altering the relation in any respect between 
parties admitted to be married, or the 9taiu% of either 
of such parties arising from their being married, on 
'"account of some act which by law is treated as a 
" matrimonial offence, is a court of the country in which 
"they are domiciled at the time of the institution of 
"the suit. If this be a coiTect proposition, it follows 
" that the court must be a court of the country in which 
" the husband is at the time domiciled, because it is in- 
" contestable that the domicil of the wife, so long as she is 
" a wife, is the domicil which her husband selects for 
" himself, and at the commencement of the suit she is, ex 
" hypothesi, still a wife " (/). 

Rule 4G embodies the principle expressed in these 
judicial dicta The two subordinate clauses of the rule 
point to the consequences which ensue from the application 
of that principle. With reference, however, to the applica* 
tion of the principle stated in the rule, two points require 
notice. 

(c) Wilson V. Wilson, L. R. 2 P. & D. 485, 442, judgment of Lord 
Penzance. This statement of the law is in conformity with the expressions 
of Lord Westbury in Shaw v. Gould, L. R. 8 H. L. 55, 85, cited p. 236, 
poit, but is not, it must be admitted, in harmony with the language of the 
majority of the court in Nihoyet v. Niboyet, 4 P. D. 1. 

(/) Niboyet v. Niboyet, 4 P. D. 1, 13, 14, judgment of Brett, L. J. The rest 
of the court, James, L.J., and Cotton, L.J., do not, it should be noticed, assent 
to the principle laid down by Brett, L. J. ; but, considering the state of the 
authorities, the general view maintained by Brett, JmJ., is, it is submitted, 
still to be considered as probably sound. Niboyet v. Niboyet, if it be rightly 
decided, may, as far as the actual decision goes, be explained as extending 
the number of exceptional cases in which residence gives jurisdiction in 
matters of divorce. See Sub-Rule 2, Exception 1, p. 281, post. The dicta 
of the majority of the court cannot be so explained, but they are, it is 
submitted, opposed to other dicta of weight, and canHot be taken as abso* 
lutely authoritative. See Recent Cases on Domicil, App., Note X. 

Q 2 
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First, — The words "in general" point to the fact that 
our courts have not fully or consistently carried out the 
principle that jurisdiction in matters of divorce is dependent 
upon domicil. Though adhering in the main to this 
principle they certainly sometimes base jurisdiction upon 
other circumstances than domicil, such, for example, as 
residence not amounting to domicil (h), and are possibly 
still influenced by the theory (i) that the right to divorce 
depends on the terms of the marriage contract. 

Secondly. — The criterion of jurisdiction adopted by any 
court determines the limits within which such court will, 
unless otherwise expressly enjoined by the law to which 
the court is subject, exercise power to grant divorces, or, in 
other words, claim jurisdiction, and also determines the 
limits within.which the court will admit the right, or, in 
other words, the jurisdiction of foreign tribunals to grant 
divorces. Hence the principle that jurisdiction depends 
upon domicil modified by the weight given by our courts 
to other considerations, gives rise to the following sub- 
rules and exceptions. Sub-Rules 1 & 2, with the 
exceptions thereto, refer to the jurisdiction of the Eng- 
lish Divorce Court, or, in other words, to English divorces. 
Sub-Rules 3 & 4, and the exceptions thereto, refer to the 
jurisdiction of foreign tribunals, or, in other words, to foreign 
divorces. 



A. English Divorces. 

5^^ SuB-EuLE 1. — The English Divorce Court hajs 
Court hM jurisdiction to dissolve the maniage of any parties 
tionto doDtiiciled in England at the commencement of 
Svoroe. proceedings for divorce. 

The jurisdiction of the court in respect of such 
parties is not affected by 

{h) Niboyet v. Niboyet, 4 P. D. 1. 

(i) Thwrin of DtvoTctf App., Note VI. 
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(1) the residence of the parties, or 

(2) the allegiance of the parties, or 

(3) the domicil of the parties at the time of 

the marriage, or 

(4) the place of the marriage, or 

(5) the place where the offence, in respect of 

which divorce is sought was com- 
mitted. 

D. and M. were married in India. Adultery was com- Jarisdic- 
mitted by M. in India. !)• being domiciled in England pj^^^i 
instituted a suit for divorce against M. It was held that on domiciL 
the court had jurisdiction to grant a divorce (A:). 

D. and M. were a Scotch husband and wife domiciled in 
Scotland, who had married in Scotland. M., during the 
continuance of the Scotch domicil, committed adultery in 
Scotland. D. afterwards acquired an English domicil, and 
then applied to the English Divorce Court for a divorce. At 
the time of the application, and throughout the proceedings 
M., the wife, was in fact resident in Scotland. In prior 
proceedings before the Scotch courts by M. against D., 
these courts held that D. was domiciled in Scotland. The 
English Divorce Court, after finding that, as a matter of 
fact, D. had acquired an English domicil, held that the 
court had jurisdiction to pronounce, and did, in fact, pro- 
nounce a divorce between D. and M. (Z). 

If it be borne in mind that Scotland and Ireland are as 
regards divorce to be considered foreign countries (m) it 
will be seen that the decision in TfiZscm v. "W^ho^ supports 
to the full the doctrine that the Divorce Court has juris- 
diction over all persons domiciled in England. 

Of the various other circumstances which might be Not 
thought material none are, it is conceived, of importance as 
limiting (n) the jurisdiction of the court. 

(it) Ratdiffe y. Ratdiffe, 1 Sw. h Tr. 467. 

(0 WiUon V. WUxm, L. R, 2 P. & D. 485. 

(m) Telverton ▼. YdverUm, 1. Sw. & Tr. 574, 585. 

(n) Some of them may be of importance as giving jurifldiction. 
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aUe- 
giance 



residence; Residence as contrasted witli domicil (2>) is certainly 
unimportant. D. and M. are domiciled in England, but 
reside in France. M. commits adultery in Paris. D., 
though residing abroad, can obtain a divorce fi'om the 
Divorce Court (g). 

Allegiance is the tie by which a pei*son is connected 
with a state (r) as being a subject of the sovereign of such 
state, and it might be thought that as a person's connec- 
tion with a particular political society depends upon his 
allegiance, or in more popular language his nationality, 
jurisdiction to declare whether a given person is to bo 
considered married or unmarried would belong to the courts 
of the state or nation of which he is a member or citizen. 
This, however, is not the view of English tribimals. In 
perfect consistency with the view that civil as contrasted 
with political statics depends upon domicil they hold that 
the jurisdiction of an English court to grant a divorce is 
not aflfected by the allegiance of the parties. D. and M. 
are French subjects domiciled at Manchester, where M. 
commits adultery. The Divorce Court has jurisdiction to 
grant a divorce (s). 
Domicil of That the domicil of the parties at the time of the mar- 
t^e of*^ riage, the place of the marriage, or the place where the 
marriage, ofiFence, in respect of which divorce is sought, was com- 
mitted, has no effect to limit the jurisdiction of the court 
is certain {(), 
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Divorce SuB-RuLE 2. — Subject to the exceptions herein- 
jurifldic- afler mentioned, the English Divorce Court has no 

ip) See Dolphin v. Robins^ 7 H. L. C. 390, for expressions of Lord 
Chelmsford contrasting residence and domicil, and p. 43, note (e), ante. 

iq) See OiUia v. Ginit, 8 Ir. L. R. Eq. 697. 

(r) For difference between state and country see pp. 81 — 33, ante. 

(«) Nihoyet v. Nihoyet^ 4 P. D. 1. In this case no objection seems to 
have been made to the divorce on the ground of Mr. Niboyet being a 
French subject, and the mere fact of a foreign allegiance does not appear 
in any reported case to have been treated by the oourt as a ground for 
declining jurisdiction. 

(t) Wilson V. Wilson, L. II. 2 P. A D. 435, is sufficient without other 
authorities to establish this; Sec Ratcliffe v. Satclife, 1 Sw. & Tr. 467. 
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nirisdiction to dissolve the marriage of any parties *ion over 

^ ... parties not 

not domiciled in England at the commencement of domiciled 
proceedings for divorce (ii) (?) £ndr^' 

D., and M. his wife, are domiciled in Ireland. D. in- 
stitutes proceedings for divorce against M. in England. 
The Divorce Court has probably not jurisdiction to grant 
a divorce {oi). 

This Sub-Rule will be found, it is submitted, in conformity 
with the general run of the authorities on the subject of 
jurisdiction in matters of divorce. It is, however, opposed 
to the opinion of the majority of the Court of Appeal in a 
recent case (j/), and must therefore be considered as open 
to doubt. The case itself may, even if well decided, be 
explained as coming within one or more of the exceptions 
to the Sub-Rule (z). 

Ej:ceptlon 1 to Suh-Ilule, — ^The Divorco Court has under exoop- Jurisdic- 
tional circumstances jurisdiction to dissolvo a luarriago ^^ some- 
wliero the parties are (or possibly where one of them is (a)), grounded 
at the commencement of proceedings for divorce, resident ^ ^^^' 

though not domiciled in England (h), without 

domiciL 

D., a Frenchman, married at Gibraltar M., an English- 
woman and British subject. D. resided as French consul 
for several years in England, but retained his French 
domicil. While D. was resident in England M. presented 
a petition for divorce, alleging adultery committed in Eng- 
land, and desertion. D. appeared, but under protest. It 
was held by the Court of Appeal, reversing the decision of 
the court below, that the Divorce Court had jurisdiction to 

(u) YelverUm v. Ydverton, 29 L. J. (P. A M.) 34, 1 Bw. k Tr. 674. 

(x) See YclveHoti v. Yelccrton, 29 L. J. (P. & M.) 34, 1 Sw. k Tr. 574 ; 
Le Sueur v. Le Sueur, 1 P. D. 139 ; ToUtmache v. Tollemache, 1 Sw. k Tr. 
557, and judgment of BrtU, L. J., in Niboyet v. Niboi/ct, 4 P. D. 1, 9. 

iy) Nihoyet y. Nihoyet, 4 P. D. 1. 

(z) Exception 1 and Exception 8, p. 283, ^U See further Recent case» 
on domicil, App., Note X. 

(a) Brodie v. Brodie, 30 L. J. (P. k M.) 185, 2 Sw. k Tr. 259. 

(b) Nihoyet v. Niboyet, 4 P. D. 1. 
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grant a divorce (c), and a divorce was subsequently 
granted. 

D. and M., British subjects, were married in Tasmani^^. 

They afterwards acquired an Australian domicil. M. com- 
mitted adultery in Australia and continued to reside there 
apart from D. He became honA fide and permanently 
resident in England, where he took proceedings against M. 
for a divorce. It was held that the Divorce Court had 
jurisdiction to grant a divorce (d). 

These cases, if rightly decided, certainly show that resi- 
dence not amounting to domicil may under some circum- 
stances give the court jurisdiction. They do not of 
necessity go further than this. The opinions, indeed, 
expressed by the majority of the court in Nlboyet v. 
Niboyet conflict with the principle that jurisdiction depends 
upon domicil (e). But the facts that the wife was a British 
subject, that the divorce was obtained on her petition (/), 
that the marriage was made in the British dominions, and 
that French law does not allow of divorce at all, may possibly 
be held to make the case exceptional. Brodie v. Brodie 
may be reconciled with the principle that jurisdiction 
depends upon domicil. "The judgment," says Brett, 
L. J., " was [in that case as follows] : ' We say nothing 
" 'as to what the eflect of the evidence might be in a testa- 
" 'mentary suit; we think that the petitioner was bond fide 
" 'resident here, not casually or as a traveller. After he 
" 'became resident here his wife was carrying on an adul- 
" 'terous intercourse in Australia. He is therefore entitled 
" 'to a decree nisi for a dissolution of the marriage.' If 
" this was held to be a domicil, it is consistent with all the 
" cases ; if it is to be taken as a decision that there can be 
" a minor species of domicil sufficient for one purpose and 



{e) Nihoyd v. NtbopH, i P. D. 1. 

{d) Brodie y. Brodie, SO L. J. (P. & M.) 185, 2 Sw. & Tr. 259. 
(e) See especially judgment of 7amef, L.J., in ^ihoyet v. Niboyet^ 4 P. 
D. 1, 6. 
(/) See Exception 3, p. 233, pott. 
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" not for another, I know of no authority or ground of 
" reason for such a distinction, I cannot agree with it " (A). 

Exception 2 to Suh-Rale, — The Divorce Court has jurisdiction JuriBdlc- 
to dissolve a marriage between parties not domiciled in arSiidanr 
England at the time of the proceedings for divorce where appears 
the defendant has appeared absolutely and not under p^^^ 
protest (i). 

This exception rests on the principle that the defendant 
by appearance without protest submits to the jurisdiction 
of the Court. 

Exception 3 to Sab-Rtde.— The DivoTCO Court has jurisdiction J.'™^®- 
to dissolve an English marriage between British subjects petition of 
on the petition of a wife who is resident though not domi- J^® ^' 
ciled in England (^•). England. 

D. and M., natural born British subjects, married in 
1844} in England. In 1848 they separated. D., the 
husband, went after the separation to America, and be- 
came domiciled there. In 1853 D. married N. in America. 
M., who had never left England, applied in 1860 to the 
Divorce Court for a divorce. The divorce was granted (k). 

This exception may be vindicated on the ground of the 
injustice to a wife, who is a British subject, of pressing to 
its full extent the legal fiction that she is always domiciled 
in the same country as her husband. The principle of this 
exception may perhaps bo extended to cases where the 
wife though not the husband was a British subject at the 
time of the marriage. 



B. Foreign Divorces. 
Sub-Rule 3. — Subject to the exceptions herein- f^^l^^ 

(A) Ni&oyd v. Niboytt, 4 P. [D. 1, 18, 19, per Brelt, L.J. See Recent 
Caaet on DomieV, App., Note X. 
(i) ZycHtuki v. Zydimki, 2 Sw. ft Tr. 420. 
(k) Deck V. Deck, 29 L. J, (P. A M.) 129. 
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country after mentioned, the Divorce Court of a foreign 

has jurifl- . . • . . . 

diction to countrv has jurisdiction to dissolve the marriage 

di880lV6 •/ V ^ 

marriage of auy parties domiciled in such foreign country 

of parties iii i/» j'i?j' 

not there at * the Commencement oi proceedings tor divorce, 
domicUed. ^^^ ^ divorcc by such a court of such parties is 

valid (??i). 

This Sub-Rule applies to 

(1) an English marriage, 

(2) a foreign marriage. 

This Sub-Rule, in effect, states that a divorce granted by 
the Divorce Court of the foreign country where the pailies 
to a marriage are domiciled at the time of the divorce, is 
valid in England, without reference to the law of the 
country where the marriage is celebrated, or to the law of 
the domicil of the parties at the time of the marriage. This 
statement of the law is, it is conceived, a just inference 
from the authorities to he found on the subject But the 
question whether the principle thus broadly laid down can 
be maintained to its full extent is, it must be admitted, 
open to doubt (n), and somewhat different considerations 
apply to English and to foreign marriages respectively. 
MoaniDg (1) English Mairiages. — An Enghsh marriage means a 
marriage, marriage which, wherever celebrated, is made between 
parties of whom the husband is at the time thereof domi- 
ciled in England (o). At one period, no doubt, every 
marriage celebrated in England was held an English 
marriage (_p), though it was never apparently thought that 
every marriage celebrated abroad was a foreign marriage, 
and, on the whole, the definition of the term which makes 
the chai-acter of the marriage depend on the domicil of the 

(m) See Shaw v. Goidd, L. R. 8 H. L. 65 ; Ddphin v. RobinB, 7 H. L. C. 
890 ; PiU V. PiU, 4 Macq. 627. 

(n) Effect of Fcreign Divwet on English Marriage^ App., Note VII. 

(o) See Warrtnder v. Wan-encUr, 2 CL & F. 488 ; Oeils v. Geils, 8 II. L. 
C. 280. 

(i>) See McCarthy V, De Caix, 2 CI. & F. 568. 
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husband appears to be correct, and in the main to conform 
to modern usage (3). 

Weighty judicial dicta support the doctrine as to English 
marriages stated in the Sub-Rule. 

" It is the strong inclination of my own opinion/' says 
Lord Penzance, " that the only fair and satisfactory rule to 
" adopt on this matter of jurisdiction is to insist upon the 
" parties in all cases refemng their matrimonial differences to 
" the courts of the country in which they are domiciled '* (r). 

"In no case," says the same judge in another case, Effect of 
" has a foreign divorce been held to invalidate an English d°^'i^ on 
" marriage between English subjects where the parties English 
" were not domiciled in the country by whose tribunals 
"the divorce was granted. Whether, if so domiciled, 
" tlie English courts would recognise and act upon 
" such a divorce appears to be a question not wholly 
"free from doubt; but the better opinion seems to be 
" that they would do so if the divorce be for a ground 
**of divorce recognised as such in this country, and the 
" foreign country be not resorted to for the collusive pur- 
" pose of calling in the aid of its tribunals. To my mind 
" it is manifestly just and expedient that those who may 
" have permanently taken up their abode in a foreign 
" country, resigning their English domicil, should, in con- 
" templation of English law, be permitted to resort with 
"effect to the tribunals exercising jurisdiction over the 
" community, of which, by their change of domicil, they 



(7) See, however, remarks of Lord Vi^etihury in Sluivi v. Goidd^ L. H. 3 
IT. L. 55, criticising the statements of Lord Brougham in Warrender v. 
Warrendcr^ 2 CI. k F. 488. The different meanings given to the term 
English marriage are connected with the different senses affixed at different 
times to the expression lex loci contractus. As long as that term was taken 
to mean the ]&w of the country where a contract is made, the expression 
English marriage naturally meant marriage celebrated in England. When 
the term is understood to mean the law of the country with reference to 
which a contract is made, English marriage is natnraUy taken to mean a 
marriage made with reference to the law of an English domicil. 

(r) Wilson r. WUson, L. K. 2 P. ft D. 435, 442. See judgment of 
BrHt, L.J., in Niboyet v. Niboyet, 4 P. D. 1, 19. 
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" have become a part, ratlier than they should be forced 
" back for relief upou the tribunals of the country they 
" have abandoned " (s). 

" The position," says Lord Westbury, " that the tribunal 
" of a foreign country having jurisdiction to dissolve the 
" marriages of its own subjects, is competent to pronounce 
"a similar decree between English subjects who were 
" married in England, but who before and at the time of 
*' the suit are permanently domiciled within the jurisdic- 
" tion of such foreign tribunal, such decree being made in 
" a bondjide suit without collusion or concert, is a position 
" consistent with all the English decisions, although it may 
" not be consistent with the resolution commonly cited as 
" the resolution of the judges in Lolleys case " (/). 

The force of these dicta is increased by the considera- 
tion that the Divorce Court assumes in its own practice 
that domicil is always sufficient to give jurisdiction in 
matters of divorce, and that the Divorce Act invalidates all 
arguments based on the indissolubility of an English 
marriage, and being applicable to marriages celebrated 
before the passing of the Act, may be taken as a legisla- 
tive declaration that the right to divorce does not depend 
on the terms of the marriage contract (u). 

No decision further is reported which decides that under 
the present state of the English divorce law a foreign 
divorce cannot dissolve an English maniage {x), and 
though it be true that no case determines that an English 
marriage can be dissolved by a foreign divorce, the pre- 
ponderance both of authority and of principle is, it is 

(») Shaw V. Attamey-Generaly L. B. 2 P. & D. 156, 161, 162, ptr Lord 
l*enzance^ 

(l) Shaw V. Oculd, L. R. 8 H. L. 55, 85, judgment of Lord Wetthvry, 

(tt) See Theories of Divorce, App., Note VI. 

{x) McCarthy v. Ik Caix (2 CI. & F. 568) is, even if rightly decided, not 
an authority applicable to the state of the law existing since the Divorce 
Act of 1857. Nor does Lolley^e Case (2 CI. & F. 567) necessarily decide 
more than that the foreign court of a country where the parties to an 
English marriage were not domiciled had no jurisdiction to dissolve their 
marriage. Effect of Foreign Divorce on English Marriage^ App., Note VII. 
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conceived, strongly in favour of tKe validity of such 
divorce when the parties are domiciled in the country 
where it is granted. 

D. and M., persons domiciled in England, are married 
in London. After the marriage they acquire a domicil in 
Scotland. M. commits adultery in Scotland, and D. still 
being domiciled in Scotland, is divorced from M. by the 
Court of Session. The divorce is probably valid in Eng- 
land. 

(2) Foreign Marriages, — A foreign marriage means any Meaning 
marriage which does not fall within the definition already ^i^wia^ 
given of an English marriage (y). Hence the marriage in 
England of persons domiciled at the time of the marriage 
in Prussia is a foreign marriage. 

The power of a foreign divorce granted by the courts Effect of 
of the country, e.gr., Prussia, where the parties are domiciled f^^^ ^^ 
to dissolve a foreign marriage may come before English country on 
tribunals under various different circumstances. mar^ge. 

First, — The parties may be, at the time of the divorce, (i) Where 
citizens of the country — Prussia — where the divorce is J^*^f^* ^" 
granted. In this case English courts will hold it valid {z). country. 

If the parties in the case supposed were married in 
Prussia and domiciled there at the time of their marriage, 
no question as to the validity of the divorce could arise. If, 
again, the parties, though domiciled in Prussia at the time 
of their marriage, were manied out of Prussia, e,g., in 
France or in England, there can, it is conceived, be little 
doubt that their divorce would now be held valid in 
England (a). If, however, they were at the time of the 
marriage domiciled out of Prussia, e.g., in France, the 
validity in England of their divorce is perhaps open to 



{y) See p. 284, ante. If an English marriage be so defined as to include 
all marriages celebrated in England, the definition of a foreigii marriage 
must be so restricted as to meet this extension of the term English marriage. 
Warrender v. Warrcnder, 2 CI. & F. 488 ; QeiU v. GtUi, 8 H. L. C. 280. 

(2) CotHnffUm*8 Cclk, 2 SwansL 326. 

{a) Warrender v. Warrender, 2 CI. & F. 488. This, however, is opposed 
to McCarthy v, De Caix, 2 CL 4& F. 568. 
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citizens 
of the 
country. 



question ; but the divorce would probably, even in this 
ease, be held valid (6). 
(2) Where Secondly, — The parties may, at the time of the divorce, 
are not ^^t be citizens of the country — Prussia — where the divorce 
is granted. Even in this case our courts would probably 
adhere to the principle that jurisdiction depends upon 
domicil, and would, therefore, hold that a Prussian Divorce 
Court could dissolve the marriage of, for instance, French 
citizens domiciled at Berlin. 

It must, however, be admitted, that where citizenship 
and domicil diflfer, cases of considerable difficulty may arise, 
especially in dealing with the position of citizens of countries 
which, like Italy, make personal capacity depend not upon 
domicil, but upon allegiance, and, further, do not recognise 
divorce as regards their own citizens (c). D. and M., Italian 
subjects, marry in Italy whilst there domiciled. They 
afterwards acquire a Prussian domicil, and whilst domiciled 
in Prussia, are divorced by a Prussian court. They neither 
of them change their allegiance, but retain their Italian 
citizenship. D., after the divorce, and still retaining his 
Prussian domicil, marries N. in England during the life of 
M. The divorce and second marriage are both invalid in 
Italy. Probably the English courts would hold the Prussian 
divorce, and, therefore, the second marriage valid. 



Foreign 
divorce 
obtained 
by collu- 
sion not 
yalid. 



Exception 1 to Suh-Rule. — A foreign divorce is not valid which 
is obtained by the collusion or fraud of the parties, 

D. and M., persons married in England, and domi- 
ciled there at the time of the marriage, go to Scotland, 
and by collusion obtain a div9rce. The divorce is held 
invalid by the English courts (c/). 

First — The kind of fraud which, as far as can be judged 
of by the cases, is contemplated by our courts as invalidat- 
ing a foreign divorce, is an attempt by collusion to get a 

(6) Conf, Connelly v. Conndly, 7 Moore P. C. 488. 

(c) See Fiore, bs. 117—134. 

{d) SJiato y. Govld, L. R 3 H. L. 55. 

Do1^?iin V. I^clins, 7 H. L. C. 390, 20 L. J. (P. & M.) 11. 
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divorce in another country, e.g., in Scotland, which could not 
be obtained in England. The fraud is closely connected with 
the assumption of what is called a temporary domicil, or, 
in plain terms, a residence not amounting to domicil, taken 
up only with a view to give the Scotch courts jurisdiction. 
The divorce, therefore, in the cases decided was invalid, 
because the parties were not domiciled in Scotland, and 
might have been decided without any reference to fraud, 
and it does not appear certain that if the parties had been 
really domiciled in Scotland, the so-called fraud would have 
been sufl&cient to invalidate the divorce (e). 

Secondly, — It is not clear how far this excej)tion can be 
taken to apply to a divorce which dissolves a foreign 
marriage. Suppose, for example, that a Prussian Divorce 
Court were to dissolve the marriage of French citizens 
domiciled in Prussia. It may be doubted how far our 
courts would hold the divorce invalid, on account of its 
being obtained by collusion between the parties. 

Except m% 2 to Suh-Eule, — A foreign divorce is not valid if the Foreign 
proceedings are conducted in a way contrary to natural y^iid 

justice. where pro* 

cediire • 

D. and M. were married in England. M., who was residing to justice, 
in Iowa, presented a petition to the courts of that State for 
a divorce from D. Notice of the proceedings was, by direc- 
tion of the court of Iowa, inserted in the local papers. No 
other notice was given to D., who was not resident in 
Iowa. M. obtained a divorce. It was held here to be 
invalid (/). 

Exception 3 to Suh-Riitc-^A foreign divorce of the parties to Foreign 
an English marriage, for a cause for which divorce could English 

not be obtained in England, is not valid (i) marriage 

not yalid 
if no cause 

D. and M., English persons married in England, and for divorce 

bj English 
law. 

(e) See Shaw v. Chuld, lit R. 8 H. L. 55, 87, judgment of Lord 
Westbury, 

{/) Shaw y. Attorney-General, L^ B. 2 P. ft D. 156^ 
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there domiciled at the time of their marriage, afterwards 
obtain a Prussian domicil, and are divorced at Berlin, for 
incompatibility of temper. Such divorce being for a cause 
not recognised as a ground of divorce in England is, if the 
exception hold good, invalid. 

The exception is suggested by the language of some 
judges, who apparently limit the jurisdiction of a foreign 
court to dissolve an English marriage to cases in which a 
divorce is granted on grounds recognised as a cause of 
divorce in this country ((/). But the validity of the ex- 
ception is not beyond doubt. It does not rest on a single 
decided case, and is clearly a mere deduction from the 
principle which English courts have now, on the whole, 
surrendered, that the right to divorce depends on the terms 
of the marriage contnujt. 

Court of Sub-Rule 4. — Subject to the possible excep- 
countay tion hereinafter mentioned, the Divorce Court of 
juriBdic- ^ foreign country has no jurisdiction to dissolve 
BSvJmar-^^^ mamage of parties not domiciled in such 
riage of forcim couutry at the commencement of procced- 

parties not o •/ i 

*^iere ings for divorce, ^nd a divorce granted by such 
court to parties not then domiciled in such country- 
is not valid {ji). 



\ 



As to This rule certainly holds good as to English marriages. 

mamagts. " ^^ ^^ ^^® has a foreign divorce been held to invalidate 
" an English marriage between English subjects where the 
"parties were not domiciled in the country by whose 

(g) See Shavi v. Attomey-Oeneralj L. B. 2 P. & D 156, 161, judgment 
of Lord Penzance, and judgment of James, L.J., J^'ihoi'it v. Nibcyet 
i P. D. 1, 8. 

(A) Pitt V. PiU, i Maoq. H. L. 627. 
Dolphin V. Robint, 7 H. L. C. 890. 
Shaw V. Qovld, L. R. 3 fl. L. 66. 
Shaw V. Attorney-General, L. R 2 P. & D. 166. 
Sinclair v. Sindair, 1 Const. 294. 
Tollemache v. TcUmaehe, 1 Sw. & Tr. 667. 
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" tribunals the divorce was granted " (t). The Scotch 
courts have constantly claimed the right to dissolve English 
marriages where the parties have acquired no real domicil 
in Scotland, but have merely resided there a sufficient 
time to give the Scotch courts jurisdiction, according to one 
view of Scotch law (A), and this claim haa been consistently 
repudiated by English tribunals. In spite, therefore, of 
some doubts which have been expressed on the subject (i), 
" it must be taken now as clearly decided that the Scotch 
" court haa " [as regards, at any rate, any eflFects in England] 
no power to dissolve an English marriage where the 
parties are not really domiciled in Scotland " (m) ; and, 
further, that the same doctrine applies to all foreign 
courts (ti). 

D. and M., persons domiciled in England, are married at 
Greenwich. D., the husband, afterwards resides, but does 
not obtain a domicil in Scotland. He then applies for 
and obtains a divorce from the Court of Session. The 
divorce is invalid (o). 

It is probable that English tribunals will apply the As to 
same rule to a foreign divorce purporting to dissolve a,^!^^^ 
foreign marriage, as to a foreign divorce purporting to dis- 
solve an English marriage, and that, therefore, a foreign 
divorce is invalid in England in the case of a foreign 
marriage, if the parties to the marriage are, at the time of 
the divorce, not domiciled in the country where the court 
granting the divorce exercises jurisdiction. 

D. and M., domiciled French subjects, are married in 
France. While still retaining their French domicil they 

(») Skav) V. Attomey-Oeneral, L. R. 2 P. ft D. 166, 161, 162, per Lord 
Pemanee^ 

{k) See, however, Pitt y. PiU, 4 Maoq. 627, which makes it doubtful 
whether even, accordiog to the law of Scotland, the Scotch courts hare^ 
under sndh dronmstances, the right to pronounce a divorce. 

(0 See expressions of Lord Chdnuford in Shmo y. Ootdd, L. R. 8 H. L. 

56, 77. 

(m) Dolfihin y^RobinM, 7 H. L. C. 890, 414, per Lord Oranwnih. 

(n) LoUty'a 0am, 2 Gl. ft F. 567 ; McCarthy v. De Caix, Ibid,, 568. 

(o) See Shaw y. Oould, L. K. 8 H. L. 55. Dolphin ▼. Robiiu, 7 H. L. C. 
800, 29 L. J. (P. ft M.) 11 ; TdUemache v, Toiiemaeh^, 1 Sw. ft Tr. 557. 

R 
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are divorced in Belgium, where they are residing. The 
divorce is probably not valid in England (j?). 

Possible Eocception to Sub-Eide. — ^The Divorce Court of a 
country where the parties to a mamage are not domiciled 
has jurisdiction to dissolve their marriage, if the divorce 
granted by such court would be held valid by the courts of 
the country where the parties are domiciled. 



The theory maintained by Italian lawyers appears 
to be (q), that jurisdiction in matters of divorce depends 
not upon the domicil, but upon the nationality of the 
parties. The following case might therefore arise : 

D. and M., Prussian subjects married in Prussia, are 
domiciled at Turin. While there domiciled they obtain a 
divorce in Prussia. Italian courts would apparently hold 
the divorce valid. It may be conjectured, that under the 
circumstances, English tribunals would hold that D. and 
M. were, in effect, in the position of persons divorced by the 
courts of their domicil, and would, therefore, hold the 
divorce valid. 



Effect of Divorce. 

Eiae4T. Rule 47. — The effects in England of a valid 
Valid divorce granted by a foreign court are the same as 
SwTO tli© effect^ of a divorce granted by the English 
««nejfect Diyorco Court. 

land as 

dhoroe. ^' ^^^ ^'> American citizens domiciled in one of the 

(p) See Sinclair v. Sinclair, 1 Const 294, and judgment of Sir Wm. 
ScoUf p. 297. Nice qnestlons may, however, be raised as to the effect in 
England of a foreign divorce granted in a country where the parties are 
not domiciled. 

D. and M. are Prussian subjects who when domiciled in Prussia are 
married in Berlin, lliey afterwards acquire a French domicil, and while 
domiciled in France obtain a divorce in Prussia. Is the divorce valid in 
England t 

{q) Fiore, ss. 181, 182. 
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States of the Union, are there divorced. The laws of the 
State prohibit D. from marrying N., with whom he has 
committed the oflFence for which the divorce was granted. 
D. marries N. in England. The marriage will probably be 
held valid in England (r). 



Decision on Validity of Marriage. 
Rule 48. — The English Divorce Court has Buiew. 



jurisdiction to enquire into the validity of any Divorce 
marriage celebrated in England {s). enquires 

into 

D. and M., French subjects domiciled in France, are marri^** 
married in London in accordance with all the formalities celebrated 
required by English law, but without the consents required England, 
by French law. The Divorce Court has jurisdiction to 
determine whether the marriage is valid {t). 

The question in such a case is whether a valid marriage 
has or has not been contracted in England ? Our courts 
may determine this question without directly impugning 
the doctrine that a marriage admitted to be valid can 
be dissolved only by the courts of the country where the 
parties are domiciled at the time of the proceedings for 
divorce. 



(r) See CommawweaUh y. Lome, 18 Am. Rep. 509. This case and the 
other American caseB there cited, Stevenwn v. Oray, 17 B. Monr. 198 ; Pons- 
fordy, Johnaon, 2 Blatch. 61, shew, in spite of some contradlctoiy decidonB, 
the view of the American oourta, which probably would also be the view 
of our courts. See, further, 2 Biahop, Marriage and Divorce (4th ed.), ss. 
698—704. See Eule 24, p. 121, anU. 

{a) Simonin v. MdUae, 2 Sw. & Tr. 67, 29 L. J. (P. & M.) 97 ; 
SoUamayor v. De Barroa, 8 P. D. 1 ; Ntboyet v. Niboyet, 4 P. D. 1, 17, 
judgment of Brett, L.J. 

(0 Simonin v. MaUac, 2 Sw. k Tr. 67, 29 L. J. (P. ft M.) 97. 
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CHAPTER VI. 

GENERAL PRINCIPLES AS TO RIGHTS OVER 

MOVEABLES (o). 

BnieM Rule 49. — The law of the country where a 
thing is situated {lex situs) determines whether it 
is to be considered as a moveable or an immove- 
able (6). 



WlMtlier 
thing im- 
moveable 
deter- 
mined by 
leztUut, 



A law may determine that a thing in its nature 
moveable shall be for some or for all purposes subject to 
the rules usually applicable to immoveables, or that a thing 
in its nature immoveable shall be for some or for all pur- 
poses subject to the laws usually applicable to moveables. 



(a) See Story, bb. 376, 880— 423A. 
WuOahey b. 260—276. 
1 Fcdix, pp. 184, 185. 
PhUlimore, as. 666—692. 
Wharton, bb. 297—372. 

Savigny, bb. 860, 866—368, pp. 88, 129—148. 
Bar, BB. 57 — 66. 
{h) Story, B. 447. 

McLaren, Law of Scotland as to WilU and Suceuaion, b. 87. 
Freke v. Lord Carbery, L. R. 16 Eq. 461. 
In good* ofQentili, 9 Ir. L. R. Eq. 541. 
Qrimwood v, BarteU, 46 L. J. (Ch.) 788. 

See Samgniy, p. 186 ; Outhri^s Note (a) ; Bee Dovmte v. Dovnie*e 
Trusteee, 1866, 4 Maeph. 1067. 
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The only law which can carry this determination into 
effect is the law of the place where the given piece of 
property is situated. This law, therefore, (i«a? 9^ui) is the 
law by which this question is settled. Title deeds, for 
example, are in their nature moveables, but title deeds in 
England are treated as appurtenant to the land to which 
they relate. English courts further admit the right of 
other countries to determine whether property within their 
limits comes under the class of moveables or immoveables. 
When slavery existed in Jamaica, the slaves on the estate 
were reckoned appurtenant to the land, and have been 
held by our courts to pass under a devise of the realty in 
Jamaica (c). 

Rule 50. — Rights over moveables are in many Bniew. 



cases determined by the law of the owner's domicll Rights 

(ieaj domicUii) {d). m^eaWee 

depend on 

" It is a clear proposition, not only of the law of England, J^^"**" 
" but of every country in the world, where law has the 
"semblance of science, that personal property has no 
"locality. The meaning of that is, not that personal 
" property has no visible locality, but that it is subject to 
" that law which governs the person of the owner. With 
" respect to the disposition of it, with respect to the trans- 
" mission of it, either by succession or the act of the party, 
" it follows the law of the person. The owner in any 
" country may dispose of his personal property. If he dies, 
" it is not the law of the country in which the property is, 
" but the law of the country of which he was a subject, 
"that ¥rill regulate the succession. For instance, if a 

(e) ExparU Rueker, 8 Dea. k Ch. 704. 
{d) SiU y. Winwick, 1 Hy. BL 666. 
' BiHwMtae v. VardUl, 6 B. & C. 468, 461, 462. 

PoUer Y. Brown, 6 East. 124. 

PkUUpi y. HunUr, 2 Hy. B. 402, 605. 

In re Bufin, 1 C. ft J. 161. 

Jn re Winter^ 80 L. J. (P. & M.) 66. 
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" foreigner having property in the funds here dies, that 
" property is claimed according to the right of representa- 
" tion given by the law of his own country " (e). 

" It is clear, from the authority of Brv/ie v. Briuce (/), and 
" the case of SomerviUe v. Somerville, that the rule is that 
" personal property follows the person, and it is not in any 
"respect to be regulated by the situs; and if, in any 
" instances, the situs has been adopted as a rule by which 
" the property is to be governed, and the lex lod rei sites 
"resorted to, it has been improperly done. Wherever 
" the domicil of the proprietor is, there the property is to 
" be considered as situate " (g). 

These dicta express one of the principles maintained by 
our courts with regard to rights over moveables. Move- 
able property is for many, though not for all, purposes 
governed by the law of the country where the owner 
is at a given moment domiciled, and not by the law 
of the country where the property may be actually 
situated, or the owner may be residing. D., a person 
domiciled in France, dies in London intestate. He 
has in London household ftimiture and money at a 
bank. The distribution of such property is regulated not 
by the law of England, but by the law of France applic- 
able to a person in D.'s position (h). 



BiUeSi. Rule 51. — Rights over individual moveables 
Rights are determined by the law of the country where 
dT^d^ the moveable is situated {lex situs) at the time 

moveables 
deter- 
mined (e) Sm V. Wortwick, 1 Hy. Bl. 666, 690, per Lord Loughhorough, Covf, 

5jjf* BiHwhisUt V. FonKK, 6 B. & C. 438, 451. In the earlier oaaes " personal 

property '* is used as synonymous with moveables. See, as to the distinc- 
tion, pp. 87 — 89, ante. 

(/) 2 B. & P. 229 (n). 

{g) In re Ewin, 1 C. A J. 151, 156, per Bayley, B. See, however, as to 
the influence in modem times of the Ux nttUf pp. 247 — 249, poiL 

{h) See Rule 66, p. 291, post ; and see Rule 61, p. 246, pott ; Rule 65, 
p. 256, post ; Rule 57, p. 262, post, as to the effect upon rights over move- 
ables of the lex sUus. 



sUus, 
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when the transaction takes place in which the 
right originates (^). 

From expressions used in earlier cases (Q, it might be Effect 
inferred that our courts hold that rights over moveables ^^^ 
ought to be determined wholly by the law of the owner's aa well as 
domicil. English tribunals have, however, never held domicilii, 
rigidly to this view, and have at all times given consider- 
able weight, as regards, for example, sales and gifts of goods, 
to the lex situs (m). "Thus, a merchant domiciled in 
"America may doubtless transfer his personal property 
" according to the law of his domicil, wherever the property 
" may be. But if he should direct a sale of it or make a 
" sale of it in a foreign country, where it is situate at the 
" time, according to the laws thereof, either in person or 
" by an agent, the validity of such a sale would scarcely be 
"doubted. If a merchant is temporarily abroad, he is 
" understood to possess a general authority to transfer such 
" personal property as accompanies his person wherever he 
" may be ; so always that he does not violate the law of the 
"country where the act is done (n). The general con- 
" venience and freedom of commerce . require this enlai'ge- 
"ment of the rule; for otherwise the sale of personal 
" property actually situate in a foreign country, and made 
" according to the forms prescribed by its laws, might be 
" declared null and void in the country of the domicil of 
" the owner. In the ordinary course of trade with foreign 
" countries, no one thinks of transferring personal property 
according to the forms of his own domicil ; but it is trans- 



{k) See WesOaie, s. 264. 

1 Foslix, p. 134. 

Story, B. 384. 

Bar, 88. 57, 68. 

See expreesions of BUUkbwm, J., in 8anU>» ▼. lUidge, 29 L. J. 
(0. P.) 348, 861, 8 C. B. N. S. 861, 871 (Ex. Ch.) 
{I) See pp. 246, 246, afite. 

(m) Am to meaning of Ux tiUu and lex domicilii, nee p. 36, anfe. 
(n) See 1 Kamea on Equity, B. 3 Ch. 8, 8. 8. 



tt 



248 RIGHTS OVER MOVEABLES GENERALLY. 

" ferred according to the forms prescribed by the law of the 
" place where the sale takes place " (o). 

It may further be added that English courts, though still 
in theory admitting the effect of the lex domicilii, show 
every day a stronger tendency to hold that the validity of 
every transfer of rights over individual moveables depends 
mainly on the law of the place where the article of 
property is situated at the time of the assignment (2>). 
The peculiarity in short of the present state of English law 
is that the courts in determining rights over moveables 
give a certain effect to each of the two different principles ; 
first, that the assignment of a moveable is governed by the 
law of the owner's domicil (?€a: domicilii) ; and, secondly, 
that the assignment of a moveable may be valid which is 
made in accordance with the law of the place where the 
moveable is situated at the time of the assignment {lex 
situs). The acknowledgment of these two different prin- 
ciples leads to considerable perplexity. The result, however, 
of the conflict between what are really two different theories 
leads, as already pointed out (q), to the following results : 
B«miltiol First, — The capacity to assign moveables depends in 
effect of general upon the law of the country where the owner is 
'** •^ domiciled (r). When, however, moveables are assigned 
damicUii individually, as by sale or gift, a person's capacity to make, 
e.g., a valid sale, constantly depends on the law of the place 
where the moveable sold is situated (lex situs) (s), 

(o) Story, 8. 884. 

(p) See Cammdl ▼. SeweU, 6 H. & N. 728, 29 L. J. (Ex.) 850, (Ex. Ch.), 
8 H. A N. 617, 27 L. J. (Ex.) 447. 

(q) See pp. 156, 157, antf^ 

(r) ThiB is merely an applioation of the principle that capacity or tUUu$hi 
governed by the lex domicilii. See Rule 25, p. 168, ante. 

{a) See, ae to alienation by an infant, Rule 82, p. 179, ante. In general 
the law of the country where a sale takes place (lex actue) is the same ae 
the law of the country where the thing sold is situated. It deseryea, how- 
ever, consideration how far a sale is to be held valid which is not in accord- 
ance either with the owner's lex domicilii, e.g,, England, or with the law of 
the ooontiy where the thing sold is situated {lex eitue), e,g., France, but 
which is in accordance with the law of the country where the sale takes 
place (lex actui), e.^., Prussia. See, also, as to questions arising as to the 
effect of the lex actus, pp. 251—258, poet. 
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Secondly. — Individual assignments of moveables, e,g,, by 
gift or sale, are, as regards modes or forms of alienation, 
mainly governed by the lex situs (t), though an assignment 
in accordance with the owner's lex domicilii may also be 
valid (u). 

Lastly, — General assignments of moveables in which 
property is transferred as a whole, as in consequence of 
bankruptcy, marriage, or death, are governed almost en- 
tirely by the lex domicilii of the person whose rights are 
assigned {x). 

Rule 52. — A right to a moveable once duly Buiads. 
acquired is not lost by a change in the situation of Bight to 
the moveable (y). ^^ 

not lost 

A title to goods acquired under the law of one country of ritua!- 
is generally held valid by the courts of other countries. ^^^ 
Thus, if the goods of an Englishman are stolen in France 
and sold by the thief in Paris under circumstances which 
give the purchaser a good title according to French law, 
his right to the goods, should he bring them into England, 
will in general be recognised by our courts, even should 
the circumstances of the purchase not be such as would, if 
the transaction had taken place in England, have given a 
good title to the goods (z). 

(t) See Rules 55—57, pp. 255—264, potL 

(u) Rule 54, p. 258, jpof<. 

(x) See Rule 69, p. 266, :po9t, 

(y) See CamnuU v. Sewdl, 5 H. & N. 728, 27 L. J. (Ex.) 447, 29 L. J. 
(Ex.) 850 (Ex. Gh.). See, cotUra^ the Riza Cornish or Segredo, 1 Eoc k 
AcL 86, which, however, must, it is conoeiyed, be now looked upon m 
wrongly decided. 

(z) See, on this point, Cammdl v. SeweO, 6 H. ft N. 728, 29 L. J. (Ex.) 
350. See, as to the general principle, Bar, s. 64. 



250 



CHAPTER VII. 



INDIVIDUAL ASSIGNMENT OF MOVEABLES (a). 

BiUe68. Rule 53. — An assignment of a moveable in 
Assign- accordance both with the law of the owner's domicil 
^rdwice (^^^ domicilii) and with the law of the country 
^^dmd^ where the moveable is situated (lex situs) is valid. 

cUii and 

«»«<** valid. "^^^ question generally discussed by writers on the 
conflict of laws is, whether it is the owner's lex domicilii 
or the lex situs (6) which governs the assignment of a 
moveable. The rule, therefore, that an assignment in 
accordance with both of these laws is valid, may appear 
hardly to require statement. It, however, both covers a 
.great number of assignments, since goods are constantly 
sold under such circumstances that the lex domicilii and 
the lex situs are one and the same, and also suggests points 
of some diflSculty as to the eflFect to be given to the lex 
actus or law of the country where the assignment, whether 
by gift or sale, takes place. 

D., a tradesman domiciled in England, sells goods 
in his shop in London to A. The sale, being in accord- 
la) Story, 88. 874—893. 
Wesaake, ss. 260—275. 
PhUlimore, ss. 681—592. 
Wharton, ss. 297—858. 
Savigny, ss. 866—868, pp. 129—186. 
Bar, 88. 57—65. 
(&) See, for meaning of tenn8, pp. 86, 86, ante. 
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ance with the ordinary rules of English law, is in accord- 
ance both with the lex domidln and the lex situs, and 
valid (c). 

Effect of lex actvs. — It appears to be generally assumed (d) ^ *f^j 
that an assignment of moveables is governed as to for- if not 
malities and effect either by the lex domicilii of the owner JJ^^^^ 
or the lex situs, and sufficient attention has, perhaps, not oct^ f 
been given, at least by writers, to the possible effect of the 
lex actus, yet cases may easily be imagined where the 
lex actus differs both from the lex dorriicilii and from 
the lex sitiLS (e). The question which may in such 
instances arise is, in general terms, whether an assign- 
ment of goods not in accordance with the lex actus is to 
be held valid ? The answer to this inquiry may pro- 
bably, we may conjecture, be different according to the 
nature of the transaction under which the assignment takes 
place. If this transaction, e.g., a gift, leave neither party 
under a contractual obligation to the other, the validity of 
the assignment will, perhaps, not be affected by the lex 
actus. If it leaves either party under such obligation then 
the validity of the assignment may be affected by the lex 
actus. 

When, therefore, the assignment is by ffift, or is the result Assign- 

P PI, 1 1 , -1 -xi mentby 

of a contract fully executed on both sides, we may, with gift or 
some probability, conclude that, being made in accordance ^"^^^ 
with the law of both the owner's domicil and of the contract, 
country where the goods are situated, it will be held valid 
here. 

D., domiciled in England, but resident in Scot- 

(e) See as to the sale of Bhips at sea^ SckuUz ▼. RobiiMOTi, 24 D. 120 (Scotch), 
and the American cases, Thurei v. Jenkins 7 Martin, 318 ; SoutKern Bank 
▼. Wood, 14 Louis. Ann. 556 (1859). The objection in Simpton y, Fogo, 1 
J. & H. 18, to the Louisiana judgment was the refusal of the court to 
recognise the validity of an assignment of an TSnglish ship» which was good 
according to the Iaw both of the tUuB and of the owner's domicil (Itx domi- 
cilii), and of the country where the contract was made ({ex loci contrachu). 

{d) See and compare Simpmm v. Fogo, 82 L. J. (Ch.) 249, 251, judgment of 
Page Wood, V.C.; Wettlake, ss. 260—272 ; Savigny, ss. 866, 867, pp. 129, 186. 

(e) See p. 248, note (t ), atite. 
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Assigii- 
ment un- 
der con- 
tract not 
fully exe- 
cuted. 



land (e), when at Edinburgh gives to A. by deed, or sells to 

A. for ready-money, the furniture of D.'s house in London. 
The gift or sale being in accordance with English law is (it is 
conceived) valid, and passes the ownership of the goods to 
D., without any reference to what may be the law of 
Scotland Qjex actus). 

D., domiciled in Sweden, but resident in England, is owner 
of specific goods in a warehouse at Stockholm. D., when 
in London, makes a gift of the goods to A. by word of 
mouth. D. then brings them to London and sells them to 

B. Assuming, for the sake of illustration, that a verbal 
gift is according to Swedish law suiBBcient to transfer the 
ownership of the goods to A., can A. sue D. here for the 
value of the goods ? In principle the answer ought to be 
that A. acquired a good title to the goods by the gift of D., 
and is able to sue him for their value. Whether our 
courts would give this answer admits of doubt, for they 
may hold that the forms of a gift, no less than of a 
contract, are governed by the lex actus (/), 

When the assignment results from a contract not fully 
executed on both sides the assignment is probably not 
valid unless it is made according to the forms required 
by the lex actus, i.e., the forms required by the law of the 
place where the contract is made (lex loci contractus) (g). 

D. is domiciled in France, and has specific goods of the 
value of £100 in a warehouse at Paris. He, when in Lon- 
don, sells them there to A. by word of mouth, without any 
memorandum in writing or other circumstance to satisfy 
the Statute of Frauds. D. then brings the goods to England 
and sells them to B. Can A., assuming that the property 
passes under the law of France (A), sue D. here for their 
value ? Probably he cannot, and this not only because the 

(e) See, m to the law of Scotland requiring deliveiy in order to pan the 
property in goods, whilst the law of England does not, Savigny, p. 188, 
note (1) by Onthrie, 

{/) Such a gift would not under English Iaw transfer the ownenhip of 
goods In England to A. Iront v, SmaUfieee, 8 B. ft Aid. 551. 

{g) See p. 151, ante. 

{h) See Code OwO, Art 1188. 
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I7th section of the Statute of Frauds may affect procedure, 
but also because the contract which leaves A. under an 
obligation to pay for the goods is not in accordance with 
the lex lod contracttuSy and is invalid. This conclusion, 
even if correct, does not absolutely contravene Rule 53. 
The reason why an assignment, good according both to the 
lex situs and to the lex domicilii, may, in this case, as in 
similar instances, be invalid is, that it is one the validity of 
which cannot be separated from the validity of a contract, 
and that the form of a contract is, according to the view 
of our courts, admittedly governed by the law of the place 
where the contract is made (lex cbctus) (/). 

Rule 54. — Subject to the exception hereinafter BTda64. 



mentioned and to the effect of Rule 57 (g^), the A«dgn- 
assignment of a moveable, wherever situated, in ^rd^oe 
accordance with the law of the owner's domicil is '^_,. 

owners 

VaUd (h), lexdomi' 

^ ' cilu yakd. 

" The general rule is, that a transfer of personal property, 
" good by the law of the owner s domicil, is valid wherever 
" else the property may be situate '* (h). No reported case 
can (it is believed) be cited as absolutely supporting this 
rule (i), in reference to individual assignments, e.g., by gift 
or sale, but the validity of such assignments, when made in 
accordance with the owner's lex domicilii, is so uniformly 
taken for granted by judges and by writers of eminence, 
such as Story, that we may assume that a sale or gift by 
a person domiciled in England will, at any rate if made in 
England, be held (if it be in accordance with English law) 
to be valid as regards goods wherever situated. Whether 
the rule will apply to all other cases admits of doubt. 

D., for example, domiciled and being in England, makes 

(/) Pp. 161, 152, ante, 
{£/) See p. 262, post, 
{h) See Story, & 384. 

(i) The caaee whioh may be cited refer to general assignmentB, e.ff., in 
oaae of death, as to which the application of the rule is undoubted* 
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a gift by deed to A. of goods at Paris. The gift is valid 
here without reference to French law (A). If D. were 
to bring the goods into England, no third person (l) having 
acquired a title to them under French law, the goods would 
be held to be the property of A. 

The same result ought (it would seem) to follow if D., 
when domiciled in England, but being in France, makes 
a gift by deed to A. of goods lying in France. In such a 
case, however, our courts would possibly hold that the form 
required by the lex loci was imperative, and that, there- 
fore, if the gift does not, by the law of France, pass the 
property in the goods, there has been no transfer of pro- 
perty at all (m). 

D., again, domiciled and being in a foreign country, 
where property in goods can be conveyed by a verbal gift, 
gives A., by word of mouth, furniture of D.'s in London. 
The property (perhaps) passes to A. 

This, however, is doubtful. The question remains open 
how far the principle of the following exception does not 
apply to the last supposed case : — 

Exception, — When the law of the country where a moveable is 
situated (lex situs) prescribes a special form of transfer, an 
assignment according to the law of the owner's domicil (lex 
domicilii) is not valid (n). 

The law of the owner's domicil does not determine the 
validity of a transfer of moveables if " there is some positive 
" or customary law of the country where they are situate, 
" providing for special cases (as is sometimes done), or, &om 
'' the nature of the particular property, it has a necessarily 
" implied locality " (n). Among the latter class have been 

{k) See Oode OwU, Art. 981. 

(I) This limitation must probably be added in aooordance with Roles 55 — 
67, pp. 255 — 264,poiU See Cattrique v. /mm, L. B. 4 H. L. 414 ; Cammdl 
V. Sewdl, 5 H. & N. 728; Stringer v. EyiglUh Im, Coy., L. R. 5 Q. B. 699. 

(m) The observations as to the effect of the lex actm, pp. 251 — 258, ante 
apply, of course, to Rule 54, no less than to Rule 58. 

(n) Story, s. 883. See Hobinton v. Bland, 2 Burr. 1079, 1 W. Bl. 284, 
246; Wedlakeft, 271. 



INDIVID UAL ASSIGNMENT OF MO VEABLES. 255 

placed contracts respecting public funds or stocky the local 
nature of which requires them to be carried into execution 
according to the local law. No positive transfer can be 
made of such property except in the manner prescribed by 
the local regulations (o). 

Rule 55. — An assignment of a moveable giving Enia M. 
a good title according to the law of the country Aadgn- 
where the moveable is situated {lex sitits) at the ^tdwioe 
time of the assignment is valid ( p). ^^ ^ 



8Uvi8 valid. 






Though an assignment of a moveable in accordance with 
the owner s lex domicilii is in general valid, " it does not 
" follow that a transfer " [of a thing] " made by the owner, 
" according to the law of the place of its actual sitvs, would 
" not as completely divest his title " (q) ; and if a moveable 
" is disposed of in a manner binding according to the law 
"of the country where it is, that disposition is binding 
everywhere" (r). The principle " that ' if personal pro- 
* perty is disposed of in a manner binding according to 
'the law of the country where it is [lex aittua], that 
"' disposition is binding everywhere ' . . . as a general 
"rule, is correct, though no doubt it may be open to 
" exceptions and qualifications *' («). 

D., a merchant domiciled in England, purchased a cargo 
of wood in Russia, whence it was shipped for England on 
board a Prussian vessel. The ship was shipwrecked on the 
coast of Norway, but the cargo was saved, and might have 
been re-shipped to England. The captain, having authority 
to do so under the law of Norway (f) but not under the law 

(o) im. 

ip) See CammeU y. Sewdl, 5 H. & N. 728, 29 L. J. (Bz.) 850 (Ex. CL), 
27 L. J. (Ex.) 447, 8 H. & N. 617. 

(q) SUyry, & 384. See pp. 247, 248, ante, 

(r) See CamnUU y. SewdL, 6 H. & N. 728, 744. 

(f) C(u^iqu€ T. Invrie, L. R. 4 H. L. 414, 429, opinion of Bladsbum, J. 
delirered to House of Lords. 

(<) ie., be oould tmder Norwegian law give h good title to a lond ide 
parobaser, thongb responaible to tbe ownen if be sold improperi jv 
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of England, sold the cargo to M., who, under Norwegian 
law, acquired a good title. He re-sold the wood to X., who 
brought it to England. Whilst the goods were in the 
hands of M. an attempt was made to set aside the sale in 
a Norwegian court. This attempt failed. D. (or more 
accurately, persons representing D.'s interest) brought an 
action against X. The Court of Exchequer held that the 
action would not lie, as the title to the goods had been 
decided by a Norwegian court {t). The Court of Exchequer 
Chamber also held that the action was not maintainable 
on the wider ground, that if personal property is disposed 
of in a manner binding according to the law of the country 
where it is, that disposition Ls binding everywhere (w). The 
case is the stronger as an authority, because the goods 
were brought accidentally, and not by the will of the owner, 
within the jurisdiction of Norwegian law, and because the 
Court of Exchequer Chamber contemplated the difiFerent 
cases in which the principle might apply. " Many cases," 
the court laid down, " were mentioned in the course of the 
" argument, and more might be collected, in which it might 
" seem hard that the goods of foreigners should be dealt 
"with according to the laws of our own or of other 
" countries. Amongst others our law as to the seizure of 
" a foreigner's goods for rent due from a tenant, or as to 
" the title gained in them, if stolen, by a sale in market 
" overt, might appear harsh. But we cannot think that 
" the goods of foreigners would be protected against such 
"laws, or that if the property once passed by virtue of 
" them it would again be changed by being taken by the 
" new owner into the foreigner's own country. We think 
" that the law on this subject was correctly stated by the 
" Lord Chief Baron in the course of the argument in the 
" court below, where he says, 'if personal property is diBi)osed 
of in a manner binding according to the law of the 



a ( 



<t) See 8 H. & N. 646, 646, judgment of oonrt deUvered 1^ MairUn^ J. 
(tt) See 5 H. ft N. 744, 745. The cMe would be quite dednve weie it 
not mixed up with the question m to the effect of a judgment. 
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"'country where it Ls, that disposition is binding every- 
'" where.' And we do not think that it makes any 
" difference that the goods were ¥rrecked, and not intended 
" to be sent to the country where they were sold. We do 
" not think that the goods which were wrecked here would 
" on that account be the less liable to our laws as to market 
" overt, or as to the landlord's right of distress, because 
"the owner did not foresee that they would come to 
" England/' 

"Very little authority on the direct question before us 
" has been brought to our notice. The only case which 
" seems at variance with the principles we have enunciated 
" is the case of the ' Eliza Cornish or Segredo* before the 
"judge of the Court of Admiralty (a;). If this can be an 
"authority for the proposition that a law of a foreign 
" country of the nature of the law of Norway, as proved in 
" the present case, is not to be regarded by the courts of 
" this country, and that its effect as to passing property in 
" the foreign country is to be disregarded, we cannot agree 
"with the decision; and, with all the respect due to so 
" high an authority in mercantile transactions, we do not 
" feel ourselves boimd by it when sitting in a court of error. 
" We must remark also, that in the case of Freema/a v. 
" The East India Company {y), the Oourt of Queen's Bench 
" appear to have assented to the proposition that the Dutch 
" law, as to market overt, might have had the effect of 
" passing the property in such case if the circumstances of 
" the knowledge of the transaction had not taken the case 
" out of the provisions of such law " (z). 

The case of CammeU v. SetveU has been followed by 
decisions that a title to goods given by the decree of a 
foreign court having control over the goods is valid against 
the claim of an English owner (a). These decisions are 

{x) 1 EooL ft Adm. 86. 

(y) 5 B. ft Aid. 617. 

{z) CammeU v. Sewell^ 5 H. ft N. 728, 744, 745, per CrompUm, J. 

(a) Catirique v. Imrie, L. R. 4 H. L. 414. 

See Liverpool Marine Co, v. Swnter^ L. B. 4 Eq. 62. 

S 
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1 

not conclusive, since tiiey may be explained as depending on 
the weight to be given to a foreign judgment (6), but they 
are far more naturally regarded as applications of the prin- 
ciple enunciat<3d in CammeU v. SeweU {c), and stated in 
the rule under consideration. When it is noticed that the 
principle of this iiile is approved by almost all jurists, is 
adopted, to a great extent, by the courts of continental 
nations, is supported by some American cases, and is not 
opposed to any reported English decision, the conjecture 
may be hazarded with some confidence that it will 
ultimately be adopted in its full extent by our courts. 

D. is domiciled in France. His watch is stolen in Lon- 
don by M., and sold in market overt to X. X. acquires a 
good title against D., even if D. shows that a sale in market 
overt does not give a good title according to law of France. 

D. is domiciled in Germany, but is residing in lodgings 
in London. His goods are seized by the superior landlord, 
under a distress for rent due from the lodginghouse-keeper. 
The goods are sold to X. X., whatever the law of Germany, 
has a good title to the goods as against D. 

D. is domiciled in England. His ship is wrecked on 
the coast of Norway. The cargo is sold, wrongfully 
according to English law, by M., the captain, to X., who 
acquires a good title according to Norwegian law. X. 
brings the goods to England. X. has a good title here 
to the goods against D. (d), 

^^•"' Rule 56. — Subject to the exception herein- 
Judgment after mentioned, a judgment in rem in respect of 

in rem l>y * . , i i i /» • n 

competent the title to a movoable by a foreign court oi corn- 
Sue tf ^^^ petent jurisdiction having power to deal with the 
moveable. ^Qy^a^ye, gives a valid title to the moveable (e). 

(() See Bule 56, poH, 

(c) 6 H. & N. 728, 29 L. J. (Ex.) 850 (Ex. Ch.). 

{d) See for these cases CammeU v. Sevfdl, 5 H. & N. 728. 

(e) Cattrique t. ImrUt L. B. 4 H. L. 414. 

Stringer v. EnglUh, dx., In$urance Cb., L. R. 6 Q. B. 599 (Ex. Ch.), 
L. R. 4 Q. B. 676. 
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Where moveable property is within the actual cotitTol of 
a court of competent jurisdiction, "whatever the court 
" settles as to the right or title, or whatever disposition it 
" makes of the property by sale, revendication, transfer, or 
" other act, will be held valid in every other country where 
" the same question comes directly or indirectly in judg- 
" ment before any other foreign tribunal. This is very 
" familiarly known in the cases of proceedings m rtin, in 
" foreign courts of admiralty, whether they are causes of 
"prize, or of bottomry, or of salvage, or of forfeiture 
" . . . or of any the like nature over which such courts 
"have a rightful jurisdiction, founded on the actual or 
" constructive possession of the subject-matter" (/). 

" We may observe that the words as to an action being 
" vn reTTh or in personam, and the common statement that 
" the one is binding on third persons and the other not, 
" are apt to be used by English lawyers without attaching 
" any very definite meaning to those phrases. We apprehend 
" the true principle to be that indicated in the last few 
" words quoted from Story, We think the inquiry is, first, 
''whether the subject-matter was so situated as to be 
" within the lawful control of the state under the authority 
" of which the court sits ; and, secondly, whether the 
" sovereign authority of that state has conferred on the 
" court jurisdiction to decide as to the disposition of the 
" thing, and the court has acted within its jurisdiction. 
" If these conditions are fulfilled, the adjudication is con- 
" elusive against all the world " (g). 

The real principle of a judgment m rem is "that a 
''person who acquires a valid title by the law of any 
" country either to a chattel or to realty shall be deemed 

Contrast Simpson v. Pogo, 29 L. J. (Oh.) 657, 32 L. J. (Oh.) 2 9, 1 
J. & H. 18, 1 H. & M. 195. See 2 S. L. C. (7th ed), pp. 778, 785— 
788 ; Geyer v. Aguilar, 7 T. R. 681 ; Hart v. Macnamara, i Price, 
154 n. 

(/) See Story f s. 592, dted with approval by Blackburn, J.; Oatiriqve v. 
Imrie, L. R. 4 H. L. 414, 428, 429. 

iSf) Castrique v. /mm, L. B. 4 H. L. 414, 429, per Macklnum, J. 

S2 
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" all over the world to be owner of such chattel or realty. 
" If, therefore, the court has absolutely the disposal of the 
" res, and it is in its power, as it is in the case of a judg- 
" ment in rem in the Admiralty Court, it does not matter 
"who is owner; all the courts assume that the thing 
" has been fairly litigated, that the man brought before 
" the court is owner, and had such an interest as entitled 
" bim to raise the contest, and that the judgment in rem 
" bound the whole " (h). In other words, the rule as to the 
effect of a judgment in rem is, if Rule 55 {%) can be 
maintained to its full extent, merely an application of that 
Rule. 

" In the case of Canvmdl v. SeweU (k) a more general 
" principle was laid down, viz., that ' if personal property 
" ' is disposed of in a manner binding according to the law 
" ' of the country where it is, that disposition is binding 
" * everywhere.' This, we think, as a general rule, is correct, 
"though no doubt it may be open to exceptions and 
"qualifications; and it may very well be said that the 
" rule commonly expressed by English lawyers, that a judg- 
" ment in rtm is binding everywhere, is in truth but a 
" branch of that more general principle " (Z). 

The rule, however, as to the effect of a judgment in 
rem, rests on better authority than the general principle 
of which it is a legitimate application. A British ship 
belonging to a British subject domiciled in England was, 
when in a French port, sold under the judgment of a French 
court of competent jurisdiction. The court gave judgment 
under a mistaken view of English law. It was, neverthe- 
less, held by the House of Lords, that the title of the 
purchaser could not, on the ship arriving here, be impeached 
by the original owner, though he might, under English 



(A) Simfiion y. Foffo, 32 L. J. (Ch.) 249, 256, judgment of Wood, V.O. 

(ft) See p. 266, anie, 

{k) 6 H. & N. 728, 746. 

{I) CoiH^uc V. Imrie, L. R. 4 H. L. 414, 429, pm' Blackburn, J, 
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law, but for the judgment of the French court, have had a 
better title than the purchaser (m). 

"Assuming/' it was laid down, "that there was a mistake 
" of the law, still this error will not render the French 
" judgment void in this country. Even if evidence had 
"been offered to the French courts of the English law 
" applicable to the case, and they had honestly come to an 
" erroneous conclusion upon the subject, their judgment 
" could not be impeached in our courts. 

" To sum up my opinion in the words of Mr. Justice 
" Blackbv/m ... I think the inquiry is, first, whether 
" the subject-matter was so situated as to be within the 
"lawful control of the state under the authority of which 
"the court sits; and, secondly, whether the sovereign 
" authority of that state has conferred on the court juris- 
" diction to decide as to the disposition of the thing, and 
" the court has acted within its jurisdiction. If these con- 
" ditions are fulfilled, the adjudication is conclusive against 
" all the world " (n). 

D., domiciled in England, sells a ship whilst at sea to 
A., also domiciled in England, who thereby, according to 
English law, becomes owner of the ship. The ship is 
seized at Havre by a creditor of D.'s. A French court, 
under a misapprehension of English law, conceiving D. 
still to be owner, orders the ship to be sold to satisfy the 
claim against D. The ship is bought by X., also an 
English subject, and brought by him to England. X. has, 
in virtue of the French judgment, a good title to the ship 
in England (o). 

A British ship is seized as prize by a Russian vessel, on 
the ground of attempted breach of blockade, and taken to 
a Russian port for adjudication as prize by a prize court. 
The goods on board the ship are sold under the order of 
the court to X. It is ultimately decided by the prize court 



(m) Coitrique v. Imrie, L. R 4 H. L. 414. 
(n) Jbid,, 448, per Lord Chdmrford. 
(o) J bid,, 414. 
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that the ship waa not lawfully captured. The title of X., 
the purchaser, to the goods is valid against that of A,, the 
original owner (p). 

Refusal of Ejcception, — Where the comt delirering the judgment wilfully 
recognise refuses to recognise the law of other nations, the title given 

title under by the judgment is not \«lid {t) (q), 
other Itkvr, 

D., domiciled in England, mortgages a ship lying at 
Liverpool to A. The ship is seized at New Orleans under 
a judgment against D. A., as being, under English law, 
the owner of the ship, opposes the sale of the ship before 
the Louisiana courts. Ttese courts order the ship to be 
sold for the benefit of D/s creditor, on the ground that 
they refuse to recognise the right acquired by A, in Eng- 
land to the ship, because it was not acquired in such a 
manner as to be valid by the law of Louisiana. The ship 
is purchased by X. A. and not X. is, in England, the 
owner of the ship, le., X. has not in England a good title 
to the ship against A. (r). 

Ettiaj57. Rule 67. — Where there is a conflict between a 
Titieunder title Under the lav7 of the country where a move- 
superior to able is situated {lex situs) and under the law 
tee dwR!-**^ of the owner's domicil (lex domicilii), the lex situs 
^**- will in general prevail, i.e., the title under the 
lex situs will be held the better (5). 

(p) See, as to the principle of this cMe, Stringer ▼. EngluiK^ Ac, /fwursnee 
Co., L. R. 5 Q. B. 599, and espedally judgment of MarUn, B. IbUL, 600. 

iq) Simpton v. Fogo, 89 L. J. (Ch.) 249. 

(r) This is in effect the case of SimpBon v. Fogo, 29 L. J. (Ch.) 657, 82 
L. J. (Ch.) 249. The ground of the decision Is, it should be remarked, 
that the Louisiana tribunals rrfuted to reoqgniBe ri^ts acquired under 
English law. To give, therefore, effect to their judgment would have been 
(it might be argued) to ratify the violation of the vexy principle (viz., the 
recognition of rights acquired under the law of foreign countries) under 
which their judgment had a claim to recognition. See Fanyth, 0(ue$ and 
OpinioM on CamtittUional Law, p. 242. 

But the decision in Simp$on v. Fogo is open to doubt See lAvtrpool 
Manne Co, v. Ifvnter, L. R. 4 Eq. 62. 

(f) See Cammdl v. Sevfdl, 6 H. ft N. 728, 29 L. J. (Ex.) 850 (Ex. Ch.); 
Cattrique v. Imrie, L. B. 4 H. L. 414. 
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When the matter in dispute between A. and X. is, which 
of the two is to be considered owner of a given chattel, it 
is impossible (Q to apply the lex domiciZii of the owner 
without assuming the very point at issue, viz., which of the 
two is owner. A., for example, claims to be owner of a 
ship as purchaser under the judgment of a French court. 
X. claims to be owner, on the ground that he was owner 
of the ship under English law before the judgment was 
given, and that, the judgment being given under a mistake 
of English law, he is under that law owner still. If you 
apply the English law because it is the law of the country 
where the owner is domiciled, it is assumed that A. is 
owner, and whether he be so or not is the very question 
raised. Practically English courts have met this difficulty 
by tacitly deciding questions of disputed ownership in 
accordance with the law of the country where the goods 
were situated at the time when the transaction took place 
out of which the dispute arises. Thus, the goods of D., a 
foreigner domiciled abroad, are sold in England to A. under 
a distress. English courts hold the sale valid, even though 
the right of a landlord to sell the goods of a stranger under 
a distress for rent is unknown to the law of the countiy 
where D. is domiciled (lex domicilii) (u). Though, how- 
ever, any sale of goods is apparently held valid here which, 
as a matter of fact, is valid by the lex sitvs, the importance 
still attached by our courts to the lex domicilii prevents 
them (it would seem) from holding a sale in accordance with 
the owner's lex domicilii invalid, because it would be invalid 
by the lex situs. Thus, it may (it is submitted) be assumed 
that a sale in England by D. there domiciled, to A. of 
goods in a warehouse in Scotland would be held in our 
courts, as between D. and A., to pass the property in the 
goods, even though by Scotch law it would not do so 
without delivery. If, however, X. should in Scotland, 
under a subsequent sale by D., obtain deliveiy of the 

{t) Saviffny, b. 866, pp. 129—136. 

Bar, B. 58. 
(tt) See Cainmdi v. SewtU, 5 H. ft N. 72S, 29 L. J. (Ex. 350. 
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goods, the view of our courts would (it is submitted) be as 
follows: They would probably assume that Scotch law 
would recognise the sale to A., and, therefore, in the absence 
of clear proof to the contrary, consider A.'s title superior 
to that of X., but if it should be proved, 6.^., by a judgment 
of the Scotch courts, that X. was held to be the owner 
by the lex aitvs, X/s title would probably be held here 
superior to that of A. («). 

Biiie5S. Rule 58. — ^The assignnaent of a debt is regu- 
Aflsign- lated by the law of the creditor's domicil (lex 
Iti.'^ domiciUi) {i) (y). 

The rules as to the assignment by a creditor of a debt (2) 
due to him from his debtor to a third party, the assignee, 
diflFer under the laws of different countries. The debt 
may be contracted in one country and assigned in another, 
while the creditor, the assignee,and the debtor may be domi- 
ciled in different countries. The question therefore arises 
by what law is the effect of assignment in one country, e.g,, 
in England, of a debt contracted in another country, e,g., 
Scotland or France, to be determined. Story's view, which 

{x) This appears to follow logically from the cases of, e^., OounmtU ▼. 
Stwdl, 5 H. ft N. 728, 29 L. J. (Ex.) 350 ; Castrique v. ImrU, L. R. 4 
H. L. 414, in which a sale valid according to foreign law (toe tUm) has 
been held to prevail against the otherwise indubitable title of the English 
owner. The case supposed is, no doubt, not unlike that of OUvitr v. 
Tovmea (14 Martin 93), which has been the subject of endless comment; 
but the question whether the dedsion of the Louisiana courts in that case 
was right in principle is different from the question whether a title acquired 
under that decision would be held valid in England, and, further, the fact 
of the goods bring in Louisiana at the time of the mortgage, which the 
Louisiana courts refused to recognise, distinguishes the case from that of 
Simpion v. Fogo, 32 L. J. (Ch.) 249. 

iy) See Story, ss. 395—4006, especially s. 397. 
Wettiakf, ss. 273, 274. 
See Miine v. Moreton (Am.) 6 Binney 361, 309. 

(z) The word ** debt " is used ambiguously for either (1) the obligation of 
the debtor X. to A., or (2) the claim of the creditor A. against the debtor 
X. This is the meaning of the term when the assignment of debts is 
spoken of. 
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is, perhaps, that of our courts, apparently is, that, on the 
principle that the creditor's claim is to be held situated in 
the country where he is domiciled, the assignment must 
be governed by the law of the creditor's domicil; but 
Story's language is uncertain, and the point is one on 
which there exists great difference of opinion (a). The 
statement of the law made in the Rule must, therefore, 
be looked upon in the dearth of decisions as open 
to great doubt. The suggestion may be made that 
the effect of the assignment of a debt ought to be 
looked upon as a matter of contract, and be determined 
therefore by reference to the law under which the debt 
was incurred, or in other words the contract was made (6) 
{lex loci contractus). This no doubt may be, according to 
circumstances, the law either of the creditor's or of the 
debtor's domicil, but it may also be the law of some 
country, e.gr., of the place fixed for the payment of the 
debt, which is not the domicil of either party. If this 
suggestion be sound, the effect of the assignment of a debt 
is not a matter dependent on the law of domicil, though it 
may, in fact, often be determined by reference to the law 
of the country where one of the parties is domiciled. 

(a) See WharUm, bs. 359, 868. 

(6) CJompare Savigny, & 872, p. 175. 
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QEN£BAL ASSIGNMENTS OF MOVEABLES. 

General Principle, 

Rule 59. — The assignment of a person's move- 
ables (as a whole) in consequence of 

(1) marriage (6), or 

(2) bankruptcy (c), or 

(3) death {d) 

[Story, 88. 1 48— 199. 

PhiUimort, as. 440—485. 

WharUm, as. 187— -201. 
(6) As to fMrriage. ( Wegtiake, ss. 866—878. 

Savigny, a. 879, pp. 240—248. 

Bar, as. 94, 96. 

,1 Fcelix, pp. 207—216, 

/iStory, 88. 408 — 428/. 

WetOake, as. 277—289. 

PA»«ti»orc, 88. 766-779. 

Wharton, as. 840—852. 

See 2 BeWs Comnu, (MaclarenU £d.), pp. 875— 
. 881, 668—575. 

Story, 88. 480— 482a^ 491a^ 491 c. 

WesOake, as. 814—822. 

PhiUimore, as. 874—878. 
(d) Ab to death. Wharton, as. 648—667. 

(i) IntutaU wfcccmoi*. 1 Fcslix, pp. 180—186. 

Bar, a. 107. 

See 2 frtafam«'Jjn!cutor*(6tli£d.),pp. 1401— 1409. 

Savigny, a. 877, pp. 282—286. 
(Story, w, 464—4790. 

Wutlake, sb. 828—882. 

PhiUimore, as. 868—878. 
(U) Teakmentary iuc-J Wharton, as. 468— 568a. 

\ Bar, as. 108—114. 
1 1 FaUx, pp. 166, 182—184. 
1 1 Waiiami' Sxecutort (6th Ed.X pp. 851—860. 
* See 1 McLaren on WOU, as. 48—74. 



{e) Aito bankruptcy,^ 



ce$mon. 
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is (in general) regulated by the law of such per- 
son's domicil at the moment of the transaction or 
event causing the assignment . 

In certain instances the whole of a person's moveable 
property, or in other words the whole of his rights over his 
goods and chattels, is collectively transferred or assigned 
(or at any rate affected) by some one transaction, 6.gr., 
marriage, or by some one event, e.^,, death. Such a trans- 
fer is termed by English lawyers a general assignment (0). 

The three general assignments known to our law are — 

(1) Assignment by marriage (/). 

(2) Assignment under bankruptcy (g\ 

(3) Assignment by death (A). 

Assignment by death may take place under circum- 
stances of — 

(i) intestacy (i). 
(ii) testacy (A;). 
Eiach of these general assignments is, on the whole, 
though with considerable modifications, subject to the Itx 
domicilii of the person whose property is assigned. 



{e) See Sdkrig v. Davis, 2 Rose 291, 817. 
if) Kales 60—61, pp. 268—276, pott, 
ig) RuleB 63—66, pp. 277—290, post. 
(A) Rules 66—72, pp. 291—816, pott, 
{i) Rules 66—67, pp. 291— 29it post, 
{k) Rules 68—71, pp. 294—312, pott. 
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CHAPTER IX. 



ASSIGNMENT OF MOVEABLES BY MABBIAGE. 



Bole 60. 

Bights of 
husband 
and wife 
governed 
in absence 
of settle- 
ment by 
law of 
husband's 
domidl. 



Rule 60 (/). — Where there is no marriage con- 
tract, or settlement, the mutual rights of husband 
and wife to each other's moveables, whether pos- 
sessed at the time of the marriage or acquired 
afterwards, are (subject to the possible exception 
hereinafter mentioned) determined by the law of 
the husband's actual (or intended ?) domicil at the 
time of the marriage without reference to the law 
of the country 

(1) where the marriage is celebrated, or 

(2) where the wife is domiciled before marriaga 

This rule may be considered well established. No 
English decision can, it is true, be cited which directly 
establishes it. It is, however, in harmony with the 
tendency of decided cases, is not opposed to any doctrine 
laid down from the Bench, and commands the almost 
unanimous (m) consent of jurists (n). For " it is," writes 

(0 Sieine'B Owe, 1 Bose, 462, 481 ; Sdkrig v. DavU, 2 Rose 291 ; Story, s. 
184 ; WeiUakeyB. 866 ; PkiUimore, ss. 476—479 ; Savigny, s. 879, pp. 240— 
247 ; 1 Fcelix, s. 90. 

(m) Story, ss. 158, 159, i4>pearB to suggest that the effect of a marriage 
on property depends on the law of the place where the marriage is celebrated. 
This Yiew, which is not coantenanced by other writers, is hardly consiBtent 
with the language which he uses in ss. 186, 187> The expressions employed 
in ss. 158, 159, refer, it may be conjectured, to cases in which the place 
where the marriage is celebrated is also the place of the matrimonial domidl. 

(n) They do not agree as to the theoretical grounds on which the rule is 
to be upheld. See for a statement of the different theories on the subject 
WetUake, ss. 866->870. 
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Westlake, " universally allowed that, when a marriage 
" takes place without settlement, the mutual rights of the 
"husband and wife in each other's moveable property, 
" whether owned at the time of the marriage or afterwards 
" acquired, are to be regulated by the law of the matri- 
" monial domicil " (o). 

The term " matrimonial domicil," used in this passage, 
means in general the actual domicil of the husband at the 
time of the marriage, but it may possibly sometimes, when 
persons marry with the avowed intention of immediately 
settling in some country where the husband is not actually 
domiciled, as where D. and M., domiciled in England, marry 
with the intention of at once emigrating to New York, mean 
not the actual but the intended domicil of the husband (p). 
Westlake's expressions, therefore, if the term matrimonial 
domicil be thus interpreted, exactly correspond with and 
bear out the rule under consideration (q). Even though 
some little doubt may be entertained whether our courts 
will ever look to the intended, rather than the actual, domicil 
of the husband as determining the law which regulates the 
rights of the parties to a marriage in respect of moveables, 
there can, it is conceived, be no doubt that English tribunals 
will not hold that these rights are to be determined with 
reference either to the law of the country where the 
marriage is celebrated, or to the law of the country where 
the wife was domiciled before marriage. 

1. D., domiciled in England, marries in London M., a 
Frenchwoman domiciled in .France. The rights of the 
parties to moveable property are regulated by the law of 
England, just as they would be if D. and M. were both 
domiciled in England. 

(o) Wettlake^ a. 866, adding, ''so long as that remainB unchanged." 
Effect is given to these words by the introduction of the exception to 
the general role, p. 270, foH. 

(p) See 1 Bishop, Marriage and Divorce, s. 404, and the American cases, 
Laud V. Laud, 1 S. ft M. 99 ; CarroU v. Reniek, ibid., 798. 

{q) Westlake's language leaves it uncertain whether he does or does not 
hold with the American ooorta that the matrimonial domicil may occasion- 
ally be the husband's intended domicil. 
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The result is as follows : — (i) D., subject to the provisiong 
of the Married Woman's Property Act, 1870, 33 & 34 Vict 
c. 93, becomes immediately possessed of all the goods and 
chattels of M. wherever situated in her possession, t.g., to 
the money in her purse, or furniture in her house (a), 
(ii) D., subject as aforesaid, and also to M.'s equity to a 
settlement (fc), becomes entitled to all M/s chases in action, 
e.g., debts due to her, on his reducing them into possession, 
(iii) M. acquires no right to any of the moveable property 
ofD. 

2. D., domiciled in England, marries in Switzerland M., a 
Frenchwoman domiciled in Italy. The rights of the parties 
to moveable property are regulated by the law of England. 

3. D., domiciled in England, marries in France M., a 
Frenchwoman. M., after her marriage, inherits £1000. 
The right to the money is regulated by the law of England. 

4. D., domiciled in France, marries M., a woman domiciled 
in England. The marriage takes place in London. The 
rights of D. over the moveable property of M., and of M. 
over the moveable property of D. respectively, are regulated 
by the law of France. 

5. D., domiciled in England, marries M., a woman 
domiciled in France. It is the intention of both parties to 
go, immediately after the marriage, and settle in Scotland. 
This intention they forthwith carry out. Their rights 
over moveables are possibly to be determined by Scotch 

law (?). 

^^SS^ ^ajcep^ton. — Where the domicil of the parties is changed after 
after marriage, the mutual rights of husband and wife over each 

^^"^**' other's subsequently acquired moveables are governed by 

the law of their domicil at the time of the acquisition (t). 

Two different views exist as to the effect (in the absence 
of a marriage contract or settlement) of a change of domicil 

(a) See, however, as to wife*B paraphernalia^ 1 WiUia$Mi' SxeetUon, (6th 
Ed.) p. 718—726. 
(6) EUbank t. MonMieu, 1 Wh. & T. L. G. (5th ed.), p. 464. 
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after marriage on the rights over moveables of the husband 
and wife. 

The prevailing view is, that the law of the husband's 
domicil at the time of the marriage supplies the rule by 
which the parties tacitly agreed or intended that their 
property relations as regards moveables should be regulated 
throughout life. On this view, a subsequent change of 
domicil in no way affects these relations. D. and M., 
domiciled in England, are there married. They afterwards 
become domiciled in France, where they make large gains 
in trade. Our courts, on the view now under conside- 
ration, would hold that the rights of the husband and 
wife respectively to such gains ought to be determined 
with reference to the rules, not of French, but of English 
law {q), 

A different view has obtained currency in the United 
States. American courts, and writers of repute, hold that 
a change of domicil involves the intention to submit as to 
future acquisitions to the law of the new domicil, and 
hence that, "where married persons transfer their domicil 
"to another state, their subsequent acquisitions in the 
"latter state are governed by its laws, and not by the 
" former laws" (r). On this view, the rights of the parties 
in the supposed case to the gains made after settlement 
in England would depend on French not on English law. 

Which of these two views will be finally adopted by our 
courts is, it is conceived, fairly open to doubt. The validity, 
therefore, of the exception to Rule 60 must be considered 
an open question. 

All writers, it should be noticed, appear to admit that a 
change of domicil does not affect the rights of husband 



($) See WtOUAit^ a. 86S, note (r). 

(r) 2 Bithop, Law of Married Women, a. 569. 

See 1 Bishop, Marriage and Divorce, s. 405. 

Tovme» v. Vurbin, 1 Met Ky. 352 (Am.). 

Stokee v. Machen, 82 Barb. 145 (Am.). 

Beard v. Batye, 7 B. Mon. 133 (Am.). 

King V. 0*Brien, 38 N. Y. Sop. Ct 49 (Am.). 
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or wife to property fully acquired by either of them under 
the law of their former domicil («). 

" If married persons remove from one jurisdiction to 
'' another, it is the teaching of adjudications the same as 
" of legal reason, that they carry with them to the new 
"jurisdiction those rights of property which the law of the 
" old jurisdiction gave them when they left it. For example : 
" if, where the common law prevails, a man and woman 
" are married, and she has a purse of money in her pocket, 
" or watch at her belt, this money or watch becomes the 
** actual property of her husband, although it does not 
" come otherwise into his possession. Then, if the parties 
" remove to a state where the laws secure to the wife what 
" was hers before marriage, the ownership in this property 
" is not transferred back to her, but remains his in the new 
" locality as it was in the old. This rule applies also to 
" property of the wife acquired after marriage. If, by the 
" law of the place, it vests in the husband, it remains his 
" after the removal to a state whose laws secure the like 
"property to the wife under corresponding circum- 
" stances " (<). 

D., domiciled in England, marries M., a Frenchwoman 
domiciled in France. Whilst in England they make £2000 
in trade. They afterwards acquire a domicil in France, 
and whilst there domiciled make £1000. The rights of 
D. and M. to the £2000 are governed by English law. 
But if the exception hold good, their respective rights over 
the £1000 are governed by French law. 

Bole 61. Rule 61. — ^Where there is a marriage contract, 

Where OF Settlement, the terms of the contract, or settle- 
there is a 

(«) That this must be so results from Rule 28, p. 159, aiUt^ which is itself 
merely an application of the still more general principle that the law of one 
civilised country, in general, recognises or gives effect to rights in fact 
acquired under the law of another country. See also Rule 52, p. 249, ante, 

(() 2 BUihapt Law of Married Women^ s. 566, and see foregoing note. 
He raises a curious question as to the effect of change of domicil on a wife's 
eho9n in action not reduced into the husband's possession. 
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ment, determine the rights of husband and wife in ^^^\ 

" ^ nghtB of 

respect of all present or future moveables to which partiee are 

• . -i. / \ deter- 

it applies (W), mined 

thereby. 

Parties to a marriage contract may regulate their mutual 
rights to property on whatever terms they think fit, and our 
courts will, in general, enforce the terms which the parties 
have agreed upon. D. and M., British subjects domiciled 
in England, married in Paris. Their marriage contract 
stipulated that their rights over property should be regu- 
lated in accordance with French law. Under this law a 
wife has a power of making a will. It was held by our 
courts that such a contract was to be enforced, and that 
the rights of the parties were the same that French subjects 
would have had under such a contract, and that, therefore, 
a will by the wife was valid (x), 

Sub-Rule 1. — A marriage contract, or settlement, 2^^*™^ 
will, in the absence of reason to the contrary, be marriage 
construed with reference to the law of the husband's depends 



(u) SUyry^ s. 143. 

Wuaakt, 8. 871. 

Feaubert v. Tttrst, Pre. Ch. 207. 

ArutrtUher v. Adair^ 2 My. & K. 513. 

WiUiami v. WUliarM, 8 Beav. 547. 

EOe V. Smythy 18 Beav. 112, 23 L. J. (Ch.) 705. 

Duncan v. Cannan, ibid., 128, 28 L. J. (Ch.) 265. 

Bank of Scotland v. CuMert, 1 Hose, 481. 

Watts V. Shrimpton, 21 Beav. 97. 

McCormiek v. Oamet, 5 De G. M. & G. 278. 

Van Orutten v. Digby, 31 Beav. 561, 32 L. J. (Ch.) 179. 

Byam v. Byam, 19 Beav. 58. 
(x) Este V. Smythf 18 Beav. 112. The form of the marriage contract, 
or settlement, ought, it would seem, to depend on the law of the place 
where it is made, pp. 151, 152, ante. It would, however, appear that our 
courts, when called upon to give effect to a marriage contract, will incline 
not to hold it invalid on account of merely formal invalidity under the 
lex lod contractus. Van Orutten v. JHgbyt 82 L. J. (Ch.) 179, 31 Beav. 
561 ; Hutchinson v. Cathcart, 8 Ir. £q. Eep. 394. 

T 
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on law of actual (or intended ?) domicil at the time of the 
domicil, mamage (y). 

"It appears to be a well-settled principle of law in 
"relation to contracts regulating the rights of property 
"consequent upon marriage, as far, at least, as personal 
"property is concerned, that if the parties marry with 
" reference to the laws of a particular place or country as 
" their future domicil, the law of that place or country is 
" to govern as the place where the contract is to be carried 
" into fall eflfect '' (z). 

D. and M., persons domiciled in Scotland, marry in 
London. A marriage contract or settlement is made between 
them in the Scotch form. D. and M. afterwards become 
domiciled in England. The rights of the parties are, 
nevertheless, to be decided with reference to Scotch law, for 
"this contract, though prepared in England and a valid 
" English contract, is-to be governed by the Scotch law, and 

the construction and operation of it must be the same, 

whether in or out of Scotland *' (a). 
The principle on which the rule rests (viz., that the 
parties contemplated in making their contract the effect of 
the law of the matrimonial domicil) shews, that the rule 
does not apply when it may be inferred that the parties 
had in view some other law. 

TO^SiT Sub-Rule 2. — The parties may make it part of 
may fix the conti-act, or settlement, that their rights shall 

(y) See Duncan v. Cannon, 18 Beav. 128, 28 L. J. (Ch.) 266. 
Byam v. Byam, 19 Beav. 58. 
Amtnaker v. Adair, 2 My. k K. 518. 
Le Bret<m v. MHea, 8 Paige 261 (Am.). 
1 Bishop, Law of Marriage and Divorce, 404. 
** The decinoxui of the English tribunals establish . . . that where 
** there is an express contract it is goyemedi as to its oonstmotion, by the 
" law of the matrimonial domiciL" Phillimore, s. 466. 

{z) Le Breton y. Miles, 8 Paige, 261, 265, per Curiam. This sUtement of 
the law, though extracted from an American case, may be taken as repre- 
senting the doctrine of English courts. 

(a) [>uncan v. Cannath, 28 L. J. (Ch.) 265, 273, per RomUly, M.R. 
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be subject to some other law than the law of the ^^^ 
husband's domicil, in which case their rights will ngHta de- 
be determined with reference to such other law (6). 

D. and M., domiciled in England, make it part of their 
marriage contract that their rights shall be regulated in 
accordance with the law of France. Our courts will, as far 
as possible, give eflfect to the contract in accordance with 
French law (6). 

The same result would follow, if it could be fairly in- 
ferred from the terms of the contract, that the intention of 
the parties (though not expressed in so many words) was 
that it should be construed with reference to French law. 

Sub-Rule 3. — The law of the husband's actual Future 
(or intended ?) domicil at the time of the marriage taona. 
will, in general, decide whether particular property 
(e.gf., any future acquisition) is included within the 
terms of the marriage contract, or settlement. 

The law with reference to which the marriage contract, 
or settlement, is construed, which is in general the law of 
the matrimonial domicil, must, it is conceived, as far as 
the question is a matter of law, determine whether any 
particular class of moveable property, e.gf., goods and chattels 
acquired after the marriage, are included within the terms 
of the contract. 

Property not included within the terms of the contract 
will be regulated by the rules applicable to cases where 
there is no marriage contract (c). 

Sub-Rule 4. — The effect and construction of ^^f*'^ 

not vanad 

(6) EtU V. Smyth, 23 L. J. (Ch.) 705, 18 Beav. 112. 
(c) See Rule 60, p. 268, ante. 

Hoar V. Hornby, 2 Y. & C. 121. 

Anttruther v. Adair, 2 My. & K. 513. 

DuTican v. Cannan, 18 Beav. 128, 28 L. J. (Ch.) 265. 

PhUiimore, %, 476. 

T 2 
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by change ^^^^ mamaffe contract, or settlement, is not varied 

of doxmcil. ^ ' , . , v 

by a subsequent change of domicil (d). 

The eflFect of a contract must depend on the intention of 
the parties at the time of making it. A marriage contract, 
or settlement, must, therefore, be construed with reference 
to the law, whatever it was, which the parties had in view 
when the contract was made, i.e., the law of the matri- 
monial domicil at the time of the marriage. No later 
change of domicil can affect its meaning (cQ. 

Bide 62. Rule 62. — The mutual rights of husband and 
Rights of wife in respect of succession to moveables on 
^^^ft ^^ death of the other are governed by the law of 
on each ^^e deceased's domicil at the time of his or her 

other's , / x 

death. death (e). 

As the wife's domicil is legally that of her husband, this 
rule amounts in fact to saying, that the right to succession 
between the parties will depend in every caae upon the 
domicil of the husband at the time when the death (in 
respect of which succession is claimed) takes place. If the 
husband dies first, the domicil to be looked to is his domicil 
at the time of his own death. If the wife dies first, the 
domicil in question is that of the husband at the time of 
her death, 

(d) See Duncan v. Cannan, 18 Beav. 128, 28 L. J. (Gh.) 265. 
{$) See WeatUtke, a. 873 ; Scmgny, s. 379^ pp. 847, 348. 
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CHAPTEE X. 

ASSIGNMENT OF MOVEABLES UNDER BANK- 
RUPTCY (a). 

Rule 63. — A bankruptcy in the country where Buie 68. 
the bankrupt is domiciled is, in bo far as under the Bank- 
law of that country it involves an assignment of ^^^*^£ 
the bankrupt's property, an assignment of all the ^^^^p*'' 
bankrupt's moveables, wherever situated, to the affects 

■*• , , moveablM 

representative of his creditors lb). wherever 

Bankruptcy affects the moveables of a bankrupt 

(a) See, an to discharge in bankruptcy which does not depend npon the 
law of domidl, Extra-territorial effect of Discharge in Bankruptcy, App., 
Note VIII. 

(&) See Story, b, 409 ) WetUake, ss. 277, 278, 279 ; 2 Bell*» Commentaries 
on the Law of Scotland {McLaren's ed,), pp. 568 — 574 ; Sill v. Worsunckf 
1 H. Bl. 665 ; Phillips v. HunUr, 2 ibid., 402 ; Hunter v. Potts, 4 T. R. 
182 ; JoUet v. Beponthieu, 1 H. Bl. 132 (n) ; Solmnons v. Boss, 1 H. BL 
131 (n) } Selhrig v. Davis, 2 Kose, 291. 

Bell gives a clear account of the general principles maintained b^ 
English as well as by Scotch oonrts as to the extra-territorial effect of 
bankruptcy. 

The rule appUes, it should be noticed, to all proceedings, under whatever 
name, which are of the nature of bankruptcy, i.e,, by which an insolvent's 
property is transferred to his creditors or their representative. It is not 
easy to find a convenient name by which to describe the representative. 
Down to the passing of the Bankruptcy Act, 1869, the representatives of 
the creditors were termed sssignees. In the Act of that year the repre- 
sentative was called a trustee. I have in general used the term trustee as 
the name for a creditor's representative under an English bankruptcy, and 
assignee as the name for such representative imder a foreign bankruptcy. 
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Principle wherever situated. Hence, if by the law, e.gr., of Soot- 
Eule. land (c), under which he is made bankrupt, all his moveable 
property is transferred to the representative of his creditors, 
his moveable, (or as it is often called in the cases, " per- 
sonal " (d) ) property in England is also transferred or 
assigned to such representative. "Personal property," it 
has been laid down, "then being governed by the 
*' law which governs the person of the owner, the oon- 
"dition of a bankrupt by the law of this country is, 
"that the law, upon the act of bankruptcy being com- 
" mitted, vests his property upon a just consideration, not 
"as a forfeiture, not on a supposition of a crime com- 
" mitted, not as a penalty, and takes the administration of 
" it by vesting it in assignees, who apply that property to 
"the just purpose of the equal payment of his debts. 
"... The determinations of the courts of this country 
" have been uniform to admit the title of foreign assignees. 
" In the two cases of Solomons v. Ross (e) and Jollet v. 
" Deponthieu (/), where the laws of Holland, having in 
" like manner as a commission of bankrupt here, tak^n the 
" administration of the property, and vested it in persons 
" who are called curators of desolate estates (g), the Court 
"of Chancery held that they had, immediately on their 
" appointment, a title to recover the debts due to the in- 
" solvent in this country, in preference to the diligence of 
" the particular creditor seeking to attach those debts " (A). 

(e) Thifl, as regardB Sootland or any other part of the British dominions, 
may now be considered a result of the Bankruptcy Acts. See Wil- 
lianu* Law and Practice in Bankruptcy (2nd ed.), pp. 82, 96, but the 
Bankruptcy Acts only give effect, as regards the assignment of the move- 
ables of a person domiciled in England, to what woTild be the law indepen- 
dently of the Acts. 

{d) For the distinction between moveables and personal property see pp. 
87, 38, ante, 

(e) 1 Hy. BL 181(ii). 

(/) Ibid., 132 (n). 

{g) The cases referred to in this extract were decided in 1764 and 1791. 
The statements as to Dutch law must be read with reference to these dates. 

(A) SiU V. Worstcick, 1 Hy. BL 665, 691. Judgment of Lord Lovgk- 
horough. 
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To put the same thing in other words, the principle of our 
courts is that a bankrupt's moveable property is to be 
treated, when the bankruptcy takes place in the country 
where he is domiciled, exactly as it would be treated if it 
were in fact there situated and within the jurisdiction of I'imita- 
its courts. This principle is, however, subject to two application 
limitations. ^f P^*^' 

pie. 

Fird. — A bankruptcy has not a greater extra-territorial 1,^ Limita^ 
eflFect than it has in the country where it takes place. '*^' 
Hence, it acts as an assignment of those moveables only Extra- 
situated in other countries which, had they been situated ©ff^t Smi- 
in the country where the bankruptcy occurs, would have ted by law 
been assigned to the representative of the creditors, where^ ^ 
Suppose, for example, that D., domiciled in Prussia, is ^^^^ 
made bankrupt at Berlin, and that under Prussian law takes 
certain classes of moveables are not assigned to the P^*^' 
creditor's representative. Under this supposition, which 
is one made merely for the sake of illustration, moveables 
of the same class situated in England will not, under the 
German bankruptcy, be assigned to such representative. 
This limitation to the general principle that bankruptcy is 
an assignment of all the bankrupt's moveables, wherever 
situated, is embodied in the terms of the Rule. 

Secondly. — Things in their nature moveable, which by 2nd Limu 
the law of the country where they are situated, are held to ^*^' 
be immoveables, are not aflFected by the bankruptcy ofExtra- 
their owner in another country. This is a mere applica- effect "** 
tion of Rule 49 (i). Thus English heirlooms, title deeds, ^^^^ y> 

_ _, . . moveables 

and other things held by English law to be immoveables, according 
would not, if situated in England, be assigned under J^^^°* 
their owner's bankruptcy at New York to the American 
assignee. 

The principle which English courts themselves apply in Cases to 
the case of a foreign bankruptcy, viz., that a bankruptcy principle 
is an assignment of the bankrupt's moveables wherever ^PP^®"- 



{i) Sec p. 244, ante. 
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situated, they expect to be applied by foreign tribunals to 
the case of a bankruptcy in England. 

*' If the bankrupt happens to have property which lies 
"out of the jurisdiction of the law of England, if the 
** country in which it lies proceeds according to the prin- 
" ciples of well-regulated justice, there is no doubt *' [as our 
courts hold] "but it will give effect to the title of the 
[English] " assignees " (A;). While, however, our courts can 
give full effect to this principle when the bankruptcy takes 
place in a foreign country, e.^., New Zealand or Prussia^ 
they cannot directly enforce the same principle when the 
bankruptcy takes place in England and the property is 
situated in a foreign country. 

The following sub-rules exhibit the mode in which our 
courts apply the principle embodied in Rule 63 (Z) to the 
different cases with which they may have to deal (7)1,). 



Bank- 
ruptcy in 
foreign 
country. 
Property 
in Eng- 
land. 



Sub-Rule 1 (71). — ^A bankruptcy in any foreign 
country is an assignment to the representative 
of the creditors of all the bankrupt's moveables 
situated in England and of all debts due to him 
in England (0). 



A person domiciled in New York {'p) becomes bankrupt 
there. The effect on the bankrupt's moveables, e.gr., 
goods in his shop, situated in England, is the same (at any 



(it) Bin V. Womoiekf 1 H. B. 665, 691, judgment of Lord Loughborough, 

{I) See p. 277, ante. 

{m) Ab to the possible effect of a bankruptcy taking place in a oountiy 
where the bankrupt is not domiciled, see Rule 64, p. 288, post, 

(n) The three sub-rules are, of course, subject to the same limitations (see 
p. 279, ante) as the general rule of which they are applications. As to 
Scotland, see 19 & 20 Vict. o. 79, s. 102. As to Ireland, see 20 & 21 Vict 
c. 60, s. 267. 

(o) Sill V, Wortwick, 1 Hy. BL 665. 
JoUet V. Deponthieu, ibicLf 182 (n). 
Solomons t Ross, ibid., 131 (n). 

(p) See 2 Kent, p. 391, Note 1, as to Bankrupt Act of the United 
Stotes. 
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rate from the moment of the bankruptcy) as it would be 
if the moveables had been situated in New York. So, 
again, the bankrupt's right to recover debts due to him in 
England is transferred to his American assignee. 



As to the efifect of an assignment under a foreign bank- Points to 

.be noted as 

niptcy, the following points deserve notice : to aasign- 

(1) If the bankrupt, after his bankruptcy, transfers his ^^t^^der 
goods (c.gr., by gift) to a third person, the title of the bank- 
foreign assignee will be preferred to that of the donee. r^pwy* 

(2) Suppose that a creditor of the bankrupt has, after 
the bankruptcy in the United States, attached a debt due 
to the bankrupt, that is to say, has by legal steps com- 
pelled a debtor of the bankrupt to pay over to such 
creditor the debt due to the bankrupt. This attachment 
will not profit the attaching creditor, for it will not hold, 
good against the title of the American assignee. The debt, 
when seized by the creditor, had become a debt due not to 
the bankrupt but to the assignee, and hence, can no 
longer be attached by the creditor. 

D., domiciled at Amsterdam, stopped payment there on 
the 18th December, 1759. On the 1st January, 1760, the 
proper court at Amsterdam took cognizance of D.'s stopping 
payment. On the 2nd, D. was declared bankrupt at 
Amsterdam, and a curator or assignee of his property 
appointed. On the 20th December, 1759, X., a creditor of 
D., made an aflBdavit in the Mayor's Court of London, and 
attached £1200 in the hands of M., who was a debtor of 
D.'s to that amount. On the 8th March, 1760, X, obtained 
judgment and issued execution against M., who, being 
unable to pay £1200, gave X. a note for the amount, 
payable in a month. On the 12th March, A., the assignee 
of D., claimed the £1200. It was held that A was entitled 
to the money as against X., the attaching creditor (g). 

(9) Solomons v. Ross, 1 H. Bl. 131 (n). In this case it may, I conceive, 
be asHumed that D. was domiciled at Amsterdam. See also Joiltt v. 
DcpoiUhieUy ibid., 132 (n). 
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Question A bankruptcy has, under the laws of many countries, a 

troBpoctive retrospective eflTect, Transactions, that is to say, which 

effect of jjg^y^ taken place before the bankruptcy, are treated as if 

bank- they had taken place after it. A question, therefore, may 

"^P*°^* arise as to the extent to which a bankruptcy in a foreign 

country will be allowed a retrospective efifect in England. 

The law of Scotland («), for example, invalidates voluntary 

dispositions by the bankrupt made within sixty days of 

the bankruptcy in favour of particulai* creditors. D., 

domiciled in Scotland, gives goods on the 1st of January 

to X. in England in payment of a debt. On the 1st 

February he is made bankrupt in Scotland. Can A., his 

assignee in bankruptcy, treat the gift as invalid ? It is 

probable that he cannot, and that our courts would not give 

a retrospective efiTect to a Scotch bankruptcy, as regards 

transactions taking place in England before the commission 

of the act of bankruptcy. 



^Bank- . Sub-Rule 2. — A bankruptcy in England is an 

raptcy in , ^ i •/ o 

England assignment to the trustee in bankruptcy of all the 

in British bankrupt's moveables situated, and of all the debts 

ommions. j^^ ^ ^^ bankrupt, in any part of the British 

dominions (it). 

On a bankruptcy in England the moveable property of 
the bankrupt situated in any part of the British dominions 
is now, under the Bankruptcy Act, 1869, vested in the 
trustee in bankruptcy (w). This sub-rule, therefore, is in 
strictness not so much a result of the principle laid down 



(<) 2 BdL^ C<nMnentaries on the Law of Scotland (Me Laren^t ed.), pp. 166, 
167, 196, 197; White v. Briggs (1848), 6 D. 1148. 

it) See Bankruptcy Act, 1869 (32 & 88 Vict c. 71), bs. 4, 16, 17, and 
compare Bankruptcy Act, 1849, bs. 141, 142. See also Selkrig v. Davis, 
2 Roue, 291 ; Bank of Scotland v. CSUhbeH, 1 Rose, 462 ; WUlianu* Bank- 
ruptcy Practice, (2nd ed., ) p. 96. 

(m) Ibid. 
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in Rule 63 (v) as of the provisions of an Act of the Imperial 
Parliament. 

D., domiciled in England, but resident in Edinburgh, is 
made bankrupt in England. All his stock in trade in his 
shop in Edinburgh becomes vested in A., the English 
trustee in bankruptcy. 

SuB-RuLB 3 . — ^A bankruptcy in England ought, BmA- 
according to the view of our courts, to be anEngUnA 
assignment to the trustee in bankruptcy of all the not m^ 
bankrupt's moveables situated, and of all the debts d^^ona. 
due to the bankrupt, in any country not forming 
part of the British dominions (a?). 

English courts cannot directly determine what shall be 
the efifect in a foreign country of an English bankruptcy. 
They may, however, be called upon indirectly to pronounce 
a decision on the point. X., a creditor of the bankrupt, 
may, after the bankruptcy, obtain in a foreign country 
either possession of the property of the bankrupt, or 
payment of debts due to him from the bankrupt. X. 
may then come to England and be sued here by A., 
the trustee in bankruptcy, for the value of the property 
or the money so obtained. Our courts must then decide 
between the title of X., the creditor, and A., the trustee, 
or in substance must determine what is the efifect of 
an English bankruptcy in a foreign country. From the 
cases decided on the subject, it may, with considerable 

(r) See p. 277, ainU, It, therefore, applies to cases beyond the scope of 
that principle, as where the bankrupt is not domiciled in England. See 
Rnle 64 (1). sub-clause (i), p. 288, jmm<. 

(a;) HunUr v. Pott*, 4 T. R. 182 ; Bid v. Worwwick, 1 H. BL 666 ; 
Phmipt y. HuaUx, 2 H. BL 402. 

" Foreign '* in the remarks on this Sub-Rule means not subject to the 
British Crown. Sub-Rule 2, p. 282, anit^ states the effect of an English 
bankruptcy in countries such as Canada or New Zealand, which, though 
forming part of the British dominions, are foreign in the sense in which the 
word is used in these Rules. See pp. 1, 88, anU. 



284 ASSIGNMENT OF MOVEABLES 

probability, be inferred (y) that English courts will, in 
determining this question, adhere to the following prin- 
ciples. 
Creditor Fir^, — ^Any creditor who, without legal process, obtains 
oover^pay- "^ * foreign Country the moveable property of a bankrupt, 
ment with- may, when sued in an English court by the trustee, be 
process compelled to refund the value of such property. For the 
*^®f2^* current of authorities shews "that the operation of the 
against " bankrupt laws with respect to the personal property of 
trustee. u ^^ bankrupt, when that property is brought into this 
" country by any one who has obtained it, is to carry the 
" right to recover it to the assignees for the benefit of all 
" the creditors " (z\ 
Effect of Secondly. — If any creditor, by legal process, recovers in a 
pa^meaS^ foreign country debts due to him from the bankrupt, the 
by creditor eflFect of such recovery will depend on the answer to the 

under legal . •• i i /» • t -i 

process question, whether the foreign court did or did not deter- 

matter*' ^ ^^^^ ^^ ^^ *^*^^ ^^ ^^ creditor was good as against the 
decided by title of the trustee. 

If the creditor recovered the debt under circumstances 

which did not necessarily involve the preference by the 

foreign court of his title to that of the trustee (as where 

the creditor recovers the money due to him from the 

bankrupt without notice to the court of the fact of the 

bankruptcy), then the creditor is to be held when sued 

here to have recovered the money to the use of the trustee, 

(y) This inference, grounded on the three cases referred to in note (x), 
p. 283, atiU^ which were decided at a time when the bankruptcy law was 
different from what it is at present, and when points connected with the 
conflict of laws had been little studied, is, te a certain extent, conjecturaL 
The necessary results of these cases, though not aU which may be inferred 
from them, is thus stated by BeU : " In England ... it is held, 
" (1) That an English creditor who, having notice of the bankruptey, makes 
" affidavit in England in order to proceed abroad, cannot retain against the 
'* assignees what he recovers. (2) That a creditor in the foreign country 
" would not, if preferred by the laws of that country, be obliged to refimd 
" in England. And, (3) That, at all events, such a creditor cannot take 
" advantage of the bankrupt laws in England without communicating the 
" benefit of his foreign proceedings.'* 2 BtXly Commentaries on the Law of 
Scotland {McLareiCs ed.), p. 573. 

(i) Sill V. Wormkh, 1 H. Bl. 665, 694, per Lord Loiujhborowjh. 
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and is liable to refund it There would appear, in this 
case, at any rate, to be no diiSFerence between the position 
of an English and of a foreign creditor (a). 

If the creditor recovered the debt under circumstances 
which necessarily involved the preference by the foreign 
court of his title to that of the trustee, as where the fact of 
the bankruptcy is brought before the court, or the trustee 
takes part in the proceedings, then the creditor, though the 
decision of the foreign court is in point of principle 
erroneous, has the advantage of the judgment in bis 
favour (6), and if sued here by the trustee cannot be com- 
pelled to refund the money recovered in the foreign 
country. ''I do not wish," it has been said by Lord 
Loughborough, " to have it understood, that it follows as 
'' a consequence from the opinion I am now giving, (I 
" rather think that the contrary would be the consequence 
" of the reasoning I am now usmg), that a creditor in " [a 
foreign] " country, not subject to the bankrupt laws " [of 
this country], " nor afifected by them, obtaining payment 
'' of his debt, and afterwards coming over to this country, 
" would be liable to refund that debt. K he had recovered 
" it in an adverse suit with the assignees, he would clearly 
" not be liable. But if the law of that country preferred 
" him to the assignees, though I must suppose that deter- 
" mination wrong, yet I do not think that my holding a 
'' contrary opinion would revoke the determination of that 



(ay See Sm. v. Wofwick, 1 H. BL 666, 698 ; PkHiipi ▼. Hunter, 2 H. BI. 
402. This I understand to be Westlake's opinion. His words are : " We 
" may probably add that if no intimation was given previous to the com- 
"pletion of the recovery by attachment, the same presumption will be 
** raised" [that the creditor recovered for the use of the trustee] *'and the 
** creditor, whether foreign or English, compelled to refund, although the 
*' law of the place of attachment might refuse efficaoy to such intimatbn 
" even if given pmdetUe lite,'' Wettlake, s. 279. 

(6) This is almost involved in the principle of such cases as Cmmimdl v. 
Sewell, 6 H. & N. 728 ; 29 L. J. (Ex.) 860 ; Catiriqm v. Imrie, L. R 4 H. L. 
414, which, though they have no direct reference to bftakruptcy, deter- 
mine that a title acquired under a foreign judgment is valid hers. 
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country, however I might disapprove of the principle on 
which that law so decided " (c). 
The language of Lord Loughborough, as of the judg- 
ments in Hunter v. Potts (d), and in Phillips v. Hunter (e), 
certainly suggest that under no circumstances could an 
•English creditor avail himself, as against the trustee, of a 
judgment obtained in his favour in a foreign court, and 
this appears to be the opinion of Mr. Westlake. " If," he 
writes, " the creditor be an Englishman, this farther cir- 
" cumstance strips him of the protection he would other- 
" wise derive from the res judicata, an efifect which will be 
"accomplished in legal fonn by raising an irrebuttable 
" presumption that what he recovered he recovered to the 
" use of the assignees " (/). This view, if correct, probably 
applies, under the present state of the bankruptcy law, 
to every creditor who is a British subject, but in spite of 
the consideration due to the authorities by which this view 
is supported, its correctness is (it is conceived) extremely 
doubtful, and the eflfect of the foreign judgment is probably 
the same whatever be the nationality of the creditor. 
Creditor Thirdly. — A creditor, who has recovered or received 
M^ent*^ abroad any part of the bankrupt's moveable estate, will 
abroad ^ot be allowed to prove under the English bankruptcy 
prove unless he brings into the common fund the part so 
52^J Inquired (^). 

what he " If a particular creditor who is able to lay hold of 

oovmd. " assets of the bankrupt abroad comes here to share with 

" the other creditors, he must bring into the estate here 

" that which the law of the foreign country has given him 

" over the other creditors " (A). 



(c) aUl T. Wortwick, 1 Hy. Bl. 665, 693, ptr Lord Loughborough. 

(d) 4 T. R 182. 

(e) 2 H. BL 402, 408; 

(/) Westlake, s. 279. See Story, b. 409, but contrast Phiilimore, s. 770. 
iff) See PhiUimore, a. 70. 

Cofrf, Sdkrig v. DamM, 2 Rose, 291. 
ExparU WUwn, L. K 7 Oh. 490. 
(A) Ex parte WiUon, L. K. 7 Gh. 490, 493. Judgment of James, L. J. 
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This principle would seem to apply as well to an alien 
as to a British subject. It applies whether the advantage 
be gained by means of an attachment or by proof under a 
foreign bankruptcy. It applies, however, only to property 
which would, or at any rate ought, according to the view 
of our courts, to pass to the trustee or assignee. It does 
not, therefore, in general apply to real property (i). 

1. D., domiciled in England, is made bankrupt in London. 
X., a creditor, obtains, without legal process, in France from 
D., after his bankruptcy, payment of a debt due from D. 
to X. On X 's coming to England he is sued by A., the 
trustee, for the amount of the money paid him by D. A. 
can recover from X. the money paid by D. Qi), 

2. D., domiciled in England, is made bankrupt in Lon- 
don. X., a creditor of D/s, recovers, after D/s bankruptcy, 
in a Pennsylvanian court, by means of attachment, £100 
due from D. to X. The court has no notice of the bank- 
ruptcy, and there is nothing to show that the court 
intended to give a judgment as to X.'s title, as against A., 
the trustee in bankniptcy. X., on coming to England, is 
sued by A. for the £100. A. can recover the £100 as 
money received to his use by X. (Z). 

3. D., domiciled in England, is made bankrupt in Lon- 
don. After the bankruptcy X., an American creditor, re- 
covers in a Pennsylvanian court by attachment £100, due 
from D. to X; an English creditor, Y., recovers in the same 
court, also by attachment, £50 due to him from D. The 
court has in both cases notice of the bankruptcy, and holds 
that the title of each of the creditors was better than the title 
of A., the trustee in bankruptcy. X. and Y. come to England, 
and A., the trustee, sues each of them for the money ob- 
tained under the Pennsylvanian judgments. A. certainly 
cannot recover the £100 from X., the American. Possibly 
he can recover the £50 from Y., but this is not certain. 

(») See Rulti cu to ImmovtabUs, App., Note IV. 

(A) Ctynf. judgment of Lord Loughborough in 8iU v. Wornrick^ 1 H. BL 
665, 689. 

{J) SUl V. Wonmck, 1 H. Bl. 665, 689 ; PhitUps y.HuvUry 2 H. BL 402. 
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4. X., the American creditor, under the circumstances 
stated in the last case, attempts to prove under D/s 
bankruptcy for a further sum of £500, due from D. to X. 
He will not be allowed to prove unless he pays over to 
A., the trustee, the £100 recovered. 



Bole 04. Rule 64. — ^The eflTect of a bankruptcy in a 

Effect of country where the bankrupt is not domiciled Is, as 

ruptcy in regards his moveables, as follows : 

w^iS^ (!•) -^^ *^® bankruptcy takes place in any part 

*»*»^9^p* of the United Kingdom 

not domi- ^ 

ciied. (i) the bankruptcy has the same eflfect 

throughout the British dominions 88 
it would have had if the bankiiipt 
had been domiciled in the United 
Kingdom, i.e., it is an assignment 
to the representative of the creditors 
of all the bankrupt's moveables situ- 
ated, and of all the debts due to 
him, in any part of the British 
dominions ; 
(ii) the bankruptcy is not an assign- 
ment of any moveables of the 
bankrupt's situated, or of any debts 
due to the bankrupt, in any country 
not forming part of the British 
dominions. 
(2.) If the bankruptcy takes place in any 
country not part of the United King- 
dom, the bankruptcy has in England 
the same effect as it would have if the 
bankrupt were domiciled in such 
country (?) 
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It is often assumed, both in works treating of the con- Bank- 
flict of laws and in legal judgments, that a bankruptcy xJ^^ ^i^ 
can take place only under the law of the bankrupt's ?^^?® 
domicil. Hence, it is difficult to discover authorities for not 
determining what our courts hold to be the extra-territorial "<>™*°^*^ 
ciTect, as an assignment, of a bankruptcy in a country where 
the bankrupt is not domiciled. Under English or colonial 
law, however, a man may apparently be made bankrupt in 
a country where he is not domiciled (n). The inquiry, What 
therefore, arises, what is the eflfect of such a bankruptcy? territorial 
Eule 64 aflfords a reply, which, however, is to a great ^^^^^ ' 
extent based on conjecture. 

(i.) The eflfect of a bankruptcy in any part of the (i) Of 
United Kingdom is, supposing the bankrupt not to be n,ptcy in 
domiciled in the country, e.g., England, where the bank- ^^^ 
ruptcy takes place, diflferent in countries within and 
in countries beyond the British dominions. 

First — The effect of such a bankruptcy throughout the in British 
British dominions depends on Acts of the Imperial Parlia- 
ment, and is unaflfected by the fact that the bankrupt is 
not domiciled in England. The bankruptcy, therefore, is 
an assignment to the trustee of the bankrupt's moveables 
situated in any part of the British dominions, as, for 
example, in Scotland or in New Zealand. 

Secondly, — The eflfect of such a bankruptcy in any beyond 
country not forming part of the British dominions, e.g., dominions. 
Prussia, must depend upon Prussian law, but the proba- 
bility is that foreign courts will not give extra-territorial 
eflfect to such a bankruptcy, 

(ii.) Suppose that the bankruptcy takes place beyond the ^"J) ^' 
limits of the United Kingdom, the question what eflfect cy beyond 
will be given to it by our courts does not admit of a^^^^ 
certain answer. The better opinion appears to be that if 
the bankrupt is carrying on business, even though not 
domiciled, in the country where the bankruptcy takes place, 

(«) Ex parte Crispin, L. R. 8 Ch. 374 ; £x parU Pcacal, 1 Ch. D. 509 ; 
In re Blithman, L. R. 2 Eq. 23 ; Re VavidsoiCt TnuU, L. R* 15 Eq. 383. 

TJ 
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English tribunals will hold that the representative of his 
creditors is entitled to his goods in England (o). 

Enio e6. Rur^ 65.— Where there are several bankruptcies 
Effect in different countries effect will be given, as an 
MrHestof assignment of the bankrupt's moveables, to that 
bank^^ bankruptcy which is earliest in date (?) 
rop M. Firei, — ^This Rule certainly holds good when the earliest 
rnptcy of Several bankruptcies takes place within the United King- 
iT^tod dom. D. is made bankrupt in Scotland on the 1st, and in 
KiDgdom. England on the 2nd of January. As the Scotch bank- 
ruptcy at once passes to the assignee all the bankrupt's 
property, such property has, when the English bankruptcy 
takes place, already ceased to belong to the bankrupt ; 
and the same remark applies in principle to a bankruptcy 
in England prior to a bankruptcy in Scotland, as well as 
to a bankruptcy in Ireland prior to an English or Scotch 
bankruptcy. 
Bank- Secondly, — The Rule probably holds good when the 

beyond earliest of several bankruptcies takes place in a country 
yl^^Sum: beyond the United Kingdom, e.g,, Prussia. If the bankrupt 
is domiciled there the Prussian bankruptcy has the effect of 
assigning (p) to the foreign assignees what once was the 
bankrupt's moveable property in England; if the bank- 
rupt is not domiciled in Prussia, and if (which is doubtful) 
our tribunals will give effect at all to a bankruptcy in any 
country beyond the United Kingdom where the bankrupt 
is not domiciled (g),the Prussian bankruptcy will again have 
the effect of assigning the bankrupt's moveables to the 
Prussian assignees. In either case there will not, at the time 
of a later English bankruptcy, be any moveable property 
of the bankrupt on which such bankruptcy can operate. 

(o) Compare In re Bltthman, L. K, 2 Eq. 28, with Be DaviddOfCB TnuU, 
L. R 15 £q. 383. 

p) Rule 68, p. 277, ante. 
(q) Soe Bule 6^, p. 2S8, ante. 
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CHAPTER XI. 

ASSIGNMENT OF MOVEABLES BY DEATH. 

A. — Intestate Succession. 

Rule 66. — The distribution of and succession to ^^^ ^' 
the moveables of an intestate is regulated by the intestate^s 
law of his domicil at the time of his death, without ^ributed 
any reference to the law of JX^^f 

(i) the place of his buth, or d'oSdi*'" 

(2) the place of his death, or 

(3) the place of his domicil of origin, or 

(4) the place where the moveables are, in fact, 

situated (a). 

" The rule is, that the distribution of the personal estate 
of an intestate is to be regulated by the law of the 
country in which he was a domiciled inhabitant at the 
" time of his death, without any regard whatsoever to the 
" place either of the birth or the death [or the domicil of 
" origin] or the situation of the property at that time " (6). 
" The universal doctrine now recognised by the Common 
" Law, although formerly much contested, is that the sue- 

(a) See 2 WiUiams* Exeeuian (6th ecL), p. 1401 ; Story, m, 480— 482a/ 
Bruce v. Bruce, 6 Bro. P. C. 666 ; Somervitte v. SomerviUe, 6 Vcb. 749a; 
StanUgy, Bema, 8 Hagg. £oa373 ; DoglUmi y. CVifpin, L. R. 1 H. L. 801. 

(6) 2 WiXlUmi' Jksecutort (6th ed), p. 1401. 

U2 
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" cession to personal property is governed exclusively by 
" the law of the actual doraicil of the intestate at the time 
" of his death '' (d). 

If D., for example, dies domiciled in France, the succes- 
sion to his moveables, even though they may be in fact 
situated in England, is, as far as our courts can control the 
matter, governed by the law of France as it existed at the 
moment of D/s death. It is to be observed that the 
expression "law of his domicir* means in this Rule 
the rules applicable to the case of the particular in- 
testate by the law of the country where he dies domiciled, 
which in the instance, for example, of an English subject 
dying domiciled in a foreign country, need not be the same 
as the ordinary rules applicable in the case of successions 
to the property of native (e.g,, French) intestates (c), and 
further, that succession to an intestate is not affected by a 
change subsequent to his death in the law of the country 
where he was domiciled (/). 

1. D., a French subject, dies intestate and domiciled in 
England. Succession to his moveables is governed by the 
English Statute of Distributions, without any reference to 
the law of France. 

2. D., a British subject domiciled in France, dies intes- 
tate in London. The succession to the furniture of D.'s 
house in London is regulated by the rules which govern in 
France succession to the moveables of a British subject 
dying domiciled in France. 

3. D., a British subject, dies domiciled in Paraguay. After 
D.'s death the legislature of Paraguay changes the rules as 
to succession to moveable property. D. leaves moveables 
in England. A. was entitled to succeed to D.'s property 

(cQ Story, b. 480. The tenus *' personal property " and " personal estate " 
must in these quotations be taken as equivalent to moveables. See Frele 
V. Lord Carhery, L. K. 16 Eq. 461 ; In Goods of Gcntili, Ir. L. R. 9 Eq. 
541. 

(e) See 2 WiiliaiMt Executors (6th ed.), p. 1401, note (v), and as to the 
same point in connection with testamentary Buccession, pp. 295, 296, pest, 

(/) Lynch V. Govtinment of Paivguay, L. E. 2 P. & D. 268. 
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under the law of Paraguay as it existed at the time of D. s 
death. B. is entitled to succeed to D.'s property under the 
law of Paraguay as altered after D/s death. The question 
of succession to D.'s moveables in England comes before 
our courts after the change in the law of Paraguay. A. 
is entitled to succeed to the moveables (gr). 

4. D., a British subject domiciled in Portugal, dies 
there intestate leaving A., an illegitimate son, who, by 
Portuguese law, is entitled to succeed to D.'s property. 
D. leaves moveables in England. A. is entitled to succeed 
to the moveables {h), 

5. D., a man domiciled in Scotland, after the birth of 
his illegitimate son A., marries M., A.'s mother, whereby A. 
is by Scotch law legitimated {%), D. dies intestate, residing 
but not domiciled in England, and leaves goods there. 
A. is entitled to succeed to the goods (i).* 

6. D., a man domiciled in Scotland, after the birth of 
his illegitimate son A., marries M., A.'s mother, whereby 
A. is by Scotch, law legitimated. After the marriage D, 
acquires an English domicil, dies intestate domiciled 
in England, and leaves goods there. Is A. entitled to 
succeed to the goods ? It would seem that he is (Z).* 

Rule 67. — Subject to tlie exception hereinafter EuieeT. 
mentioned, the law of a deceased person's domicil Testacy or 
at the time of his death determines whether hegov^^JSS 
does or does not die intestate (m). domidi.^' 

{g) See Lynch ▼. OovemmetU of Paraguay, L. R« 2 P. & D. 268. 

(A) DogUoni v. CrUjnn, L. R. 1 H. L. 801. 

(0 See Knle 85, p. 181, ante, 

* i.e., of course to the Hhare, sopposing, eg., there are other children^ 
which comes to him under Scotch law. 

(k) See Dalhouaie v. McDonaU, 7 CL & F. 817. 

(0 See Sl-ottowe v. Young, L. K 11 £q. 474, in favour of this view ; but 
see contra, 2 Kent (12th ed.), p. 430, note (r). The question, of course, must 
be decided according to English law. The doubt at bottom is whether 
English law holds A. for any purpose legitimate. See Legitimacy, App., 
Note V. 

(m) See Bulcs 68, C9, pp. 294, 298, poH. 
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This rule is an immediate result of the principle that 
the validity of a will is in general determined by the law 
of the testator's domicil (n), D., a French subject domi- 
ciled in England^ leaves an unattested testamentary docu- 
ment written wholly in his own hand^ and signed by himself. 
He leaves no other will Our courts decide, looking wholly 
to ordinary English law, that the document is not a will, 
i.6., that D. dies intestate. 

Excepted Exception. — A person may, under 24 & 25 Viet c. 114, not die 
24 ft 25 intestate as to moveables within the British dominions, 

Vict. though held to be intestate by the law of the country 

where he dies domiciled. 

The effect of 24 & 25 Vict. c. 114 (o) is, that in certain 
cases {jp) wills are held valid by courts throughout the 
British dominions which are not made in accordance with 
the testator's Ux domicilii at the time of his death. 



B. — Testamentary Succession. 

(i) Validity of Will 

^^^^ ^' Rule 68. — ^Any will of moveables which is valid 
Will good according to the law of the testator's domicil at 
to law of the time of his death is valid (a). * 

te8tator*8 ^^' 

clomidl IB 

valid. The general principle which governs testamentary no 



(n) See Kale 68, poU, and Eule 69, p. 298, pott 

(o) See for this Act, Finrign WUU AcU, App., Note IX. 

{p) See pp. 808—806, pott, 

[q) if., of cotine valid in England, WtUiamt? Bueuion (6th ed.), pp. 
850—860. 

• Rules 68—70, pp. 294—808, pott, deal with cases where there has been 
no change of the testator^s domicil between the execution of his will and 
his death. 
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less than intestate succession is, that the law of the country 
in which the deceased was domiciled at the time of his 
death not only decides the course of distribution or succes- 
sion to his moveables, but also regulates the decision as to 
what constitutes his last will, and as to whether and how 
far it is valid, without regard to the place either of his birth 
or of his death, or to the situation of the moveables at the 
time of his death. This principle, which is to a certain extent 
modified (f) when the courts have to decide how far a will 
is invalid here on account of grounds of invalidity arising 
from the law of the testator's domicil, is fully carried out in 
reference to wills valid by that law. The object of our 
courts is to deal with such a will exactly as the courts of 
the domicil would deal with it. Hence, on the one hand, 
if the deceased is a foreigner dying domiciled in England 
though resident abroad, the will, if it is good according to 
English law, will be held valid here, without reference to 
the law of the country to which he belongs by nationality, 
or where he is resident ; and, on the other hand, if D. is a 
person resident, whether in England or abroad, but domi- 
ciled in a foreign country, our courts will hold valid any 
will of moveables good by the law of the country, e.gr., 
France, where the testator is domiciled. 

" When it is said that the law of the country of [the 
" deceased person's] domicil («) must regulate the succes- 
*' sion, it is not always meant to speak of the general law, 
" but, in some instances, of the particular law which the 
" country of domicil applies to the case of foreigners dying 
" domiciled there and which would not be applied to a 
" natural bom subject of that country. Thus in Collier v. 
" Rivaz («), the testator, an English bom subject, died 
" domiciled in Belgium, leaving a will not executed accord- 
*' ing to the forms required by the Belgian law : But by 
"that law, the succession in such a case is not to be 

(0 See, €.g.j Rule 69, Exceptions 1 and 2, pp. 803, 305, post, 
(ti) See for application of same principle to intestate saccession, p. 291| 
ante. 
(x) 2 Curt 855. 
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"governed by the law of the country applicable to its 
" natural bom subjects, but by the law of the testator's own 
"country: And it was held that the will, being valid 
" according to the law of England, ought to be admitted to 
" probate " (y). 

This distinction between the ordinary law of, «.gr., France, 
and the rule applicable by the law of France to the par- 
ticular case is of special importance as regards the wills of 
foreigners who, though domiciled abroad, make their wills 
and die in England. For continental courts generally, in 
accordance with the maxim locMs regit; actum, hold that a 
will is valid which is executed according to the formalities 
required by the law of the country where the execution 
takes place. If, therefore, a Frenchman domiciled in France, 
but resident in England, duly executes his will according 
to the English Wills Act, the will, even were it not in 
accordance with the forms required by French law of 
Frenchmen making wills in France, is probably valid 
"according to the law of the testator's domicil," in the sense 
required by the Rule, and, therefore, is to be held valid in 
England (z). 

When once the rights of the parties under the will of a 
person domiciled in a foreign country are determined by 
the courts of that country, English tribunals will follow 
the decision of the foreign court. " When the Court of 
" Probate is satisfied that the testator died domiciled in a 
" foreign country, and that his will, containing a general 
" appointment of executors, has been duly authenticated 
" by those executors in the proper court in the foreign 
"country, it is the duty of the Probate Court in this 
"country to clothe the foreign executors with ancillary 
" letters of probate to enable them to get possession of that 

part of the personal estate which was locally situate in 



t€ 



ijf) 1 WiUiafM^ Executors (6th ed.), p. 853. See the ohservations on 
ColUer v. Rivaz by Lord WendeydaU in Bremer v. Freeman, 10 Moore P. C. 
806, 874. See also Malia»$ v. Maltase, 1 Robert. ^7, 

(z) Compare In Qoode of Lacroix, 2 P. D. 04. 
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" England " (a). So, further, the judgment of the court of 
the domicil of the deceased is binding on English courts in 
all questions as to the succession and title to moveables 
where the same questions between the same parties are at 
issue which have been decided by the court of the 
domicil (6). A will, in short, is valid in England which 
either is good by the law of the testator's domicil, or has 
been established as good in the courts of such foreign 
domicil. (c). 

1. D., a married woman domiciled in Spain, makes a 
will of moveables situated in England. By the law of 
Spain she is capable of making a will, and her will is good. 
The will is valid here (d). 

2. D., a Frenchman domiciled in France, but resident 
in England, makes a will of moveables in the form required 
by English law. The French courts hold it valid as being 
made in accordance with the lex actus, or in other words 
in accordance with the forma required by the law of the 
place of execution. The will is valid (e). 

3. D., a Frenchman domiciled in France, makes a holo- 
graph will of moveables valid by the law of France, but not 
conforming to the provisions of the English Wills Act, and 
thereby leaves the furniture of D.'s house in England to A. 
The will is valid. 

4. D., a person domiciled in Ireland, makes a will leav- 
ing money in the English funds to A., upon trusts as to 
accumulation which are prohibited by Thellusson's Act, 
39 & 40 Geo. 3, c. 98, which, however, does not extend 
to Ireland. The will is valid (/). 

(a) 1 Wiliiami* Executors (6ih ed.)f P- 356. 

Andirton v. LaneuvUie, 2 Sw. ft Tr. 24, 9 Mooro P. C. 325. 
{h) Dogliom v. Crispin, L. B. 1 H. L. 301 ; 1 Williams* Executors (6th 
ed.), p. 357. 

(c) In Goods ofDtshais, 84 L. J. (P. & M.) 58. 

{d) In Goods (tf Maraver, 1 Hagg. 498. Story, 8. 465. 

(r) See In Goods of Laeroix, 2 1*. D. 94. 

(/) See Preke v. Lord Carhcry, L. R. 16 Eq. 461. 
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(li.) Invalidity of Will. 

Bide e9. Rule 69. — Any will of moveables which is in- 
WiUnot valid according to the law of the testator's domicil 
t^ at the time of his death {g) on account of 
teBtjJo^s (^) ^^ testamentary incapacity of the tes- 

^"jj;^ » tator (A), or 

(2) the formal invalidity of the will (i.e., the 

want of the formalities required by 
such law) (i), or 

(3) the material invalidity of the will (i.e., on 

account of its provisions being con- 

trary to such law) (i), 
is (subject to the exceptions hereinafter mentioned) 
invalid. 



(1) Teste- A will executed by a testator who is under an incapacity, 
iDoapadty ^.g.^ on account of infancy, by the law of his domicil, will 
of testetor. j^^^ -^ held valid in England. This clause of the rule is 

not affected by 24 & 25 Vict. c. 114, and applies b& well to 

British subjects as to aliens (J). 

D, is domiciled in a country where the age of majority 

is twenty-five, and where an infant cannot make a will. 



(y) See last note on p. 294, ante; and as to effect of change of domicil, 
pp. 808—812, f09t. 

(A) In Ooodi of Maraver, 1 Hagg. 498 ; Storfft n. 465, citing Lawrence v. 
Kithidge, 21 Conn. 582 (Am.). 

(t) 1 WiXLianMt Exeeutara (6th ed.), pp. 850- 860 ; Otaigie v. Lewin, 8 Curt. 
435 ; De Ziehy Ferrario v. Lord Hertford, ibid., 468, 486 ; Bremer v. 
Freeman, 10 Moore P. C. 806 ; Enohin ▼. Wylie, 10 H. L. C. 1, 81 L. J. 
(Ch.) 402. 

(k) WetOal-e, a. 828 ; Wki4^ ▼. ffume, 7 H. L. C. 124, 28 L. J. (Ch.) 
896 ; Thornton ▼. Curling, 8 Sim. 810 ; Campbell v. Eeavfoy, Johns. 820. 

(l) In Goodi of Maraver, 1 Hagg. 498 ; Story, a. 465. 
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D., when resident but not domiciled in England, makes a 
will of moveables at the age of twenty-two and dies. The 
will is invalid. 

D., domiciled in England but living in Virginia, makes 
a will when nineteen years of age. The will, though valid 
by the law of Virginia, is invalid here, on the ground that 
an infant is incapable of making a will (m). 

A will, though made by a person capable of making it, ^^^S?*^ 
may nevertheless be invalid for want of some formal of will, 
requisite, g.jr., signature by the testator, attestation by the 
required number of witnesses, and so forth. It may, in 
short, be defective for want (to use the terms of English 
law) of due execution. Such a defect constitutes a formal 
invalidity. 

The question whether a will is duly executed, or, in 
other words, whether it is or is not formally valid, must be 
determined in accordance with the law of the testator's 
domicil. In cases, in short, of testamentary disposition, as 
in cases of intestate succession, the rule of our courts 
(though subject now, as regards formal validity, to con- 
siderable exceptions (n) ) is to look to the law of the 
testator's domicil. This, it should carefully be noted, is 
still the rule. It applies to all wills, whether of British 
subjects or of aliens, which, for whatever reason, do not 
fall within the hereinafter enumerated exceptions (o). 

1. D., an Americaii citizen domiciled at New York but 
resident in England, makes his will while in England 
according to the formalities required by the English Wills 
Act. The will is invalid according to the law of New 
York for want of publication (p). D.'s will is invalid. 

2, C, an American citizen domiciled at New York, 

(m) RmMi Codt of Virginia, 224, cited 4 Kent (12th ed.), p. 506, note ((f). 

(n) See pp. 808—300, potL 

(o) See, e.g,. In Goods of LacraiXy 2 P. D. 04 ; but note that the <<Iaw 
" of the testator's domidl '* means, as already explained (see pp. 295, 29G, 
ante)j the law or role applicable to the portloalar case. 

(p) See 4 Ktnt (12th ed), p. 515, note (6), and New York Revised SUUutetf 
Part IL, cap. vL, s. 85. 



300 ASSIGNMENT OF MOVEABLES BY DEATH. 

executes when in France a holographic will valid by the 
law of France, but not attested as required by the law of 
New York. D. leaves moveable property in England. D.'s 
will is invalid. 

3. D., a British subject bom in the Mauritius, comes to 
England and there acquires a domicil. D., whilst in 
London, executes a will of moveables in England according 
to the forms required by the law of Mauritius, but not 
according to the English Wills Act. The will is invalid (9). 

4. D. is a naturalised British subject resident in England, 
but domiciled from birth in one of the United States. D., 
retaining his American domicil, makes, whilst on a visit to 
Prussia, a will, which is made according to the formalities 
required by the English Wills Act, but not according to 
the formalities required either by the law of D.*s domicil 
or by Prussian law. D.'s will is not valid here {r). 

W^" A will made by a person under no tiCstamentary in- 
invftlidity. capacity («) and duly executed (or formally valid {t) ) may, 
nevertheleas, be invalid, or wholly or in part inoperative, 
because it contains provisions to which the law will not give 
effect. Thus, English law prohibits bequests upon trust for 
accumulation beyond certain periods (it); the law of France(t'), 
as of Scotland (x), invalidates bequests of more than a 
certain proportion of the testator's property in derogation 
of the rights of his widow or children; the law of Louisiana 
makes void a bequest for charitable purposes to an un- 
incorporated body of persons {y). Such invalidity arising 



(9) Remark th*t this will does not come within Exception 1, p. 303, pott^ 
or within Ezoepiion 2, p. 305, potL 

(r) Soch a wiU being invalid by tho law of D.*8 domicil falls within 
Role 69, and does not fall within either of the Kxceptiona. See Forti^ 
WiUs AcU, App., Note IX. 

{s) See p. 298, ante. 

(0 See p. 299, ante. 

(tt) TheUiuson's Act, 89 k 40 Ge^. S, c. 98. 

(v) See TkanUoH v. CurVung, 8 Sim. aiO. 

(x) Conf. Whkl-er v. Hume, 7 H. L. C. 124. 28 L. J. (Ch.) G9fl. 

(y) See Scotch caae, Boe v. Ande 9m (7th March, 1862), 24 D. 8G2. 
Compare 2 WUliavM' Bxecutan (6th ed.), p. 981. 
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from the nature of the bequest is termed material or 
intHnsic invalidity, and whether a will is or is not void 
wholly or in part on account of such material or intrinsic 
invalidity depends upon the law of the country where the 
testator is domiciled. Thus, where D., a British subject 
domiciled in France, made a disposition of his moveable 
property, which, though valid by the law of England, was 
invalid by the law of France, the will was held in- 
operative (z). 

Nor is the effect of the material invalidity of a will 
affected, at any rate where there is no change of domicil, 
by the Foreign Wills Act, 24 & 25 Vict. c. 114(a). 
That Act makes wills formally valid, and, therefore, 
admissible to probate, which might otherwise be bad for 
defects of form ; but even when a will has been mlmitted 
to probate in solemn form, and, therefore, must be held 
not defective as to its formal requisites, it is, in so far as 
its provisions contravene the law of the testator's domicil, 
treated here as inoperative, and the persons obtaining 
probate will be held by the courts to be trustees for 
those who would be entitled to succeed to deceased's 
property, if (as far as the inoperative provisions go) 
he had died intestate. A^'here D., domiciled in France, 
made a disposition of his moveable property invalid by 
the law of France, and probate of the will was granted to 
the executor, it was held that the executor was bound to 
carry out the provisions of the will in conformity with the 
law of France, i.e., to treat as inoperative the directions 
which contravened French law (6). Where a will was 



(z) Thornton v. Curtinff, 8 Sim. 810. 
Campbdl y. Beaufoy, Johnson 320. 

See Whicker v. Hume, 7 H. L. C. 124, 156, 167. 

These cases were no doubt decided in reference to the law as it stood 
before 1861, but (at any rate, when there u no change of domicil) the Act 
of 1861 does not, it is submitted, afifect the matter. 

(a) See Foreign Wills AclSj App., Note IX. 

(6) Thornton v. Curling, 8 Sim. 810. 
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admitted to probate in solemn form — but there was a 
doubt whether the provisions were valid according to the 
testator's lex domicilii — the law was thus laid down. 

"A probate is conclusive evidence that the instrument 
"was proved testamentary according to the law of this 
" coimtry. But it proves nothing else. This may be illus- 
" trated in this way. Suppose there was a country in which 
" the form of a will was exactly similar to that in this 
" country, but in which no person can give away more than 
" half his property. Such an instrument made in that 
" country by a person there domiciled when brought to 
" probate here would be admitted to probate as a matter of 
" course. Probate would be conclusive that it was testamen- 
" tary, but it would be conclusive of nothing more, for after 
*' that there would arise the question, how is the court that 
" is to administer the property to ascertain who is entitled to 
" it ? For that purpose you must look beyond the probate 
" to know in what country testator was domiciled, for by 
'* the law of that country the property must be administered. 
" Therefore, if the testator in the case I have supposed had 
"given away all his property consisting of £10,000, it 
" would be the duty of the court that had to construe the 
"will to say that £5000 only can go according to the 
" direction in the will, the other £5000 must go in some 
" other channel " (c). 

1. D,, a British subject domiciled in England, but 
resident in France, makes a will, leaving his moveable 
property to trustees upon trusts for accumulation beyond 
the period allowed by Thellusson's Act. The will, in 
whatever form it is made, is as regards such trust 
invalid (d), 

2. D., a British subject domiciled in France, makes a 
will while in England containing provisions in contraven- 
tion of French law. The will is made in the form required 



(c) Whicker v. //uwk!, 7 H. L. C. 124, 166, 167, per Lord Cranworth; 
Conf, judgment of Lord WentleydaU, ibid,, 166, 166. 

(d) Freke v. Lord Carbcrfj, L. R. 16 Eq. 461. 
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by French law. It is here inoperative as regards such 
provisions (c). 

Exce2)tio7i 1. — ^Every will and other testamentary instrument Will u^e 

made out of the United Kingdom by a British subject shall United 

as regards personal estate be held to be well executed for S^^. 

the purpose of being admitted in England and Ireland to sabject in 

probate, and in Scotland to confirmation, if made according •^'^"^ 
f ^, ' . , ° with(l)teB 

to the forms required actvi or 

(1) by the law of the place where the same was made; ^) ^^**£ 

or origin. 

(2) by the laws then in force in that part (if any) of the 

British dominions (/) where the testator had his 
domicil of origin (^). 

A will within this exception must be, first, a will " made 
"out of the United Kingdom" (A); secondly, a will "made 
by a British subject"; thirdly, a vnll of "personal estate" (i). 
When these conditions are fulfilled, a will (though not 
duly executed according to the form required by the law 
of the testator's domicil) will be held to be "well executed 
" for the purpose of being admitted to probate " (i.6., for- 
mally valid) though not made in accordance with the law 
of the place where the testator is domiciled, if executed 
according to either of the forms specified in the exception. 

The following examples illustrate the effect of the 
exception as regards the wills of British subjects. 

D., an Englishman domiciled in England, goes for 1. Form of 

{e) I7u>mton v. CurUng^ 8 Sim. 310. 

(/) See In Good* of Lacroix, 2 P. D. 94. 

(ff) ThiB exception gives the substance of 24 & 25 Vict c. 114, s. 1, as 
far as it bears on the present point. The parts of the section which refer 
to a change of domidl, or to a will made in accordance with the testator's 
lex domicilii, are omitted. For the words of the section, see the Act itself, 
Foreign WHU Acts, App., Note IX. 

(A) For meaning of United Kingdom and British dominions, see p. 33, 
aiUe. 

(t) The term " personal estate " certainly includes, with very insignificant 
exceptions, all moveables. It is a question whether, as used in 24 & 25 
Vict o. 114, it does or does not include leaseholds. See Foreign WiUtActs, 
App., Note IX. 
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pUoeof a few hours to Boulogne, Whilst there he executes a 
will of all his personal property, in accordance with 
the forms required by the law of France. The will, 
though not conforming to the Wills Act, 1 Vict. c. 2(), is 
valid. 
2. Form D,^ a British subject domiciled in Germany, is a native 
by l*w of of tte Mauritius, where he has his domicil of origin. D., 
doj^lof when travelling in Denmark, makes a will of all his per- 
sonal property, according to the form required by the law 
of the Mauritius. The will is valid here, even though not 
made in accordance with the forms required either by the 
law of D.'s domicil (Germany), or by the law of the country 
(Denmark) where the will is mada 
Britbh As the Foreign Wills Act (24 & 25 Vict. c. 114) docs 

when not ^^^ invalidate a will made in any form which would be 
Kim^J^ valid independently of the Act, a British subject can still 
haa oholoe make a valid will by following the form required by the 
fonnT^ law of his actual domicil. Hence, a British subject may 
possibly, when residing out of the United Kingdom, have 
a choice of three different forms, according to any one of 
which he may make a will of moveables which will be held, 
as fax as form goes, valid in England. Thus D., a British 
subject bom of Canadian parents, has a Canadian domicil 
of origin, and is actually domiciled in Germany. At the 
moment of making his will he is travelling in Italy. He 
may make a valid will of moveables in any one of throe 
different forms, viz., the German form {lex domicilii), the 
Italian form (]£x ddua), the Canadian form {lex domicilii 
originis), 
"^^rm^d ^^* however, D. is a naturalised subject, his will, if 
British made only in accordance with the form required by 
•abject ^j^^ |g^^ ^£ ^Y^^ place where he has his domicil of 

origin may very well be invalid. D., for example, 
is a Frenchman whose domicil of origin is French. 
He becomes a British subject by naturalisation. He 
is domiciled in Massachusetts, and is resident at 
Berlin, where he makes his will in accordance with 
the forms required by the law of the place where he 
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has his domicil of origin, viz., France, but not in accordance 
with the forms required by the law of Prussia. D/s will 
is invalid. It is not made according to the forms required 
by the law of the country where he is domiciled (Massa- 
chusetts). It is not made according to forms required 
by the Ux advs (Germany). It is made according to the 
forms required by the law of the place where D. has his 
domicil of origin (France), but this place is not " part of 
" Her Majesty's dominions." 

If, indeed, the law of Massachusetts held such a will 
valid when made by a British subject (k), it might be good as 
being made in accordance with D.'s lex domicilii, but it 
may pretty confidently be assumed that the cotirts of Mas- 
sachusetts would not hold the will valid, and that, there- 
fore, it would not either under Rule 68 (I) or within the 
exception under consideration be held valid in England. 

Excepti&ii 2. — Every will and other testamentary instrument Will made 
made within the United Kingdom by any British subject I^i,"^^ 
shall as regards personal estate be held to be well executed, witbin 
and shall be admitted in England and Ireland to probate, x^sdom 
and in Scotland to confirmation, if the same be executed in accord- 
according to the forms required by the laws for the time ^^ 
being in force in that part of the United Kingdom where 
the same is made (m). 

A will within this exception must be, first, a will " made 
"within the United Kingdom;" secondly, the will of a 
" British subject " ; thirdly, a will of " personal estate." If 
these conditions are satisfied a will (though not duly 
executed according to the law of the testator's domicil) will 



{Jc) See In Goods of Lacroix, 2 P. D. 94, where a will made by a French- 
man, nataralised in England but domiciled in France, waa, though made in 
the English form, held valid on the ground that the French courts [lex 
domicilii) held such a will good in the case of a British subject. 

(0 See p. 294, anU, 

(m) Substance of 24 & 25 Vict. c. 114, s. 2. See for the whole of the 
section, Foreign With AcU, A pp., Note IX. 

X 
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be held to be well executed, and will be admitted to pro- 
bate (i.6., will be held formally valid) if executed " accord- 
ing to the forms required by the laws for the time being 
in force in that jjart of the United Kingdom where the 
*' same is made." Thus, a British subject may, when within 
the United Elingdom, make a wUl which will be held duly 
executed if he makes it either according to the form re- 
quired by the law of the country where he is domiciled, 
e,g., Mauritius, or according to the form required by the 
law of the country where the will is made, e,g., Scotland. 

A will, it should be noticed, which falls within these 
exceptions, though it must be held by an English court to 
be duly executed, or free from any formal defect, may still, 
as before the Act of 1861, be invalid, either because the 
testator is, according to the law of his domicil, incapable 
of making a will, or because the will is materially invalid 
or inoperative as containing provisions contravening the 
law of the testator's domicil. 



(iii.) Interpretation of Will. 

^^^ "^^^ Rule 70. — Subject to the exception hereinafter 
Inter. mentioned, a will of moveables is, in general, to 
ofwiu. be interpreted with reference to the law of the 
testator^s domieiL 

This rule bears upon two somewhat different cases. 

First, — ^Where the testator uses technical terms of law, 
and these terms have by a rule of law a definite meaning 
attached to them by the law of his domicil, his will must 
be interpreted with reference to such rule of law. 

Secondly. — Where he uses terms the meaning of which is 
not governed by a rule of law, such as names of measures, 
weights, money, &c., it is reasonable to presume, in the 
absence of ground to the contrary, that he meant the 
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measures, weights, &c., known by these names in the 
country where he was domiciled. 

Except, however, in the cases in which the construction 
of a will is governed by an absolute rule of law, the maxim 
that the terms of a will should be construed with reference 
to the law of the testator's doraicil, is a mere canon of 
interpretation, which should not be adhered to when there 
is any reason, from the nature of the will, or otherwise, to 
suppose that the testator wrote it with reference to the 
law of some other country. 

Exception, — Where a will is expressed in the technical terms of Will ex- 
the law of a country where the testator is not domiciled ^^^^^ 
the will should be construed with reference to the law of language 
that country. nlr"''*'^ 

testator's 

There are, at least, two different cases to which the Vomica, 
principle of this exception applies (o). 

Fir^i, — When a will is expressed in the technical terms 
of the country where it is executed, the presumption is 
that the testator had reference to the law of the place of 
execution, and the will, therefore, should be construed 
with reference to that law(p). Thus D., domiciled in 
England, but living in France, executes a will there in 
French, which is expressed in all the technical terms of 
French law. Such a will oughts it is conceived, to be inter- 
preted with reference to French law. 

Secondly. — When a will is expressed in the technical 
terms of the country where it is to be carried into effect, 
the presumption again is that the testator had reference to 
the law of the country where the will was to be carried 
into eflfect, and the will, therefore, should be construed 
with reference to that law. 

Thus D., an Englishman domiciled in France, executes 
a will there, leaving his money on English trusts to be 
executed in England. The will is expressed in the technical 

(o) See 1 McLaren^ ss. 63, 67. 
(p) lUd. 

x2 
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terms of English law. There cannot, it is conceived, be a 
doubt that the will must be interpreted with reference to 
English lawTg). 

(iv.) Effect of Change of Testators Domicil after 

Execution of Will. 

BnieTi. RuLE 71. — Subject to the possible exception 
Effect of hereinafter mentioned, no will or other testamentary 
dumiS,*'' instrument shall be held to have been revoked or 
to have become invalid, nor shall the construction 
thereof be altered by reason of any subsequent 
change of domicil of the person making the 
same (?•). 

A testator may execute his will when domiciled in 
France, and may die when domiciled in England. If this 
is so, the question arises whether the validity of the will 
depends on the law of France, or on the law of England, 
It is to a case of this kind that the present rule applies. 
The rule which reproduces the third section of the Foreign 
Wills Act, 24 & 25 Vict c. 114, embodies a change in the 
law. 

Up to 1861 our courts seem to have held («) (as appears 
still to be maintained by the courts of those parts of the 

{q) 1 McLaren, b. 63, and (Scotch cascB) Cameron y. Maekie, 19 M»y, 
1831, 9 Sh. 601; Notion v. Menzies, i June, 1851, 13 D. 1017. 

(r) Foreign Wills Act, 24 ft 25 Viot. c. 114, s. 3. 

I have assomed that this section of the Act applies to the wills of aliens 
no less than of British subjects. This is not certain, as it may be argued 
from the title and the other sections of the Act, that the third section, 
though general in its terms, applies only to the wills of British subjects. 
The interpretation, however, I have put upon the third section is consistent 
with its language, and is, I believe, correct. See, for eummary statement 
of effect of change of domicil, note {k) at end of chapter, p. 316 posL 

($) The law before 1861 as to the effect of a change of domicil on the 
validity of a will was not free from doubt Compare Story, s. 479^, with 
WetUaJ-e, s. 326. 
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United States where the English common law prevails (%) ) 
that a will invalid in point of form by the law of the 
country where the testator dies domiciled is to be held 
invalid, even though perfectly valid according to the law 
of the place where the will was executed. Thus, if D. 
made, while domiciled in France, a holograph will in the 
form required by the law of France, but not duly executed 
according to the English Wills Act, and afterwards died 
domiciled in England, his will was before 1861 held invalid 
here (^). The enactment embodied in the rule was passed 
to remedy the inconveniences or remove the doubts arising 
from this state of the law. 

As the Foreign Wills Act, 24 & 25 Vict. c. 114, applies 
to all wills made by persons who die after 6th August, 
1861, and as the third section of the Act applies to the 
wills both of aliens and of British subjects, it is clear that 
a will made by a person capable of making it by the law 
of his domicil at the time of its execution, and made in the 
form required by such law, will not now be treated by any 
English court (k) as invalid, either because the testator was 
under a testamentary incapacity by the law of the place 
where he died (in which case the law seems to have been 
the same before the Act as it is now), or because the will 
is not made in the form required by the law of such place. 
It is also clear that all questions of interpretation must 
be dealt with exactly as they would have been dealt with 
had the testator not changed his domicil. 

1. D., when domiciled in France, makes a holograph 
will of moveables valid by the law of France, but not signed 
by the witnesses required by the English Wills Act. D. 
afterwards becomes domiciled in England and dies there. 
D.'s will is valid. 

(«) See Sim^t s. \1^^ citfiig liolti v. Coon, 10 Misa 543. See DwpvLx v. 
WutU, 58 N. Y. 556 ; MouitrU y. Ifunt, 28 N. Y. 894. 

(t) In the oonvene case of an Kngliahman making bis will in England 
and djing domiciled in France inounvenienoe would not arise, since con- 
tinental courts maintain the principle locus regit actum, or, as applied to the 
present case, that a will is formally valid if mode according to the forms 
required by the law of the place of execution. 

(u) or by any court throughout the British dominions* 
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2. D., a married womaD, makes a will of moveables in 
Massachusetts, where she has testamentary capacity. Her 
husband, who, at the time of the execution of the will is 
domiciled in Massachusetts, afterwards settles with his wife 
in England and acquires a domicil there. While he is so 
domiciled his wife dies. Her will is valid. 

3. D., a man domiciled in Scotland, makes a will of 
moveables there and then marries. After his marriage D. 
becomes domiciled in England. By the law of England a 
marriage revokes a will made before marriage. By the law 
of Scotland marriage does not revoke a will made before 
marriage. D. dies domiciled in Eugland. D.'s will is 
valid («). 

How far Qtiestion. — Can a iviU, which is imvalid by the law of 
domidi^ ^ testator's doviidl at the time of its execwtion, be 
may make rendei^ed valid by his subsequent change of domicil f 

As we are concerned only with the rules of law applied 

by English courts, the question raised is, whether our 

courts will or will not, under all circumstances, hold a will 

invalid because it was invalid by the law of the testator's 

domicil at the time of its execution ? This inquiry can 

arise only on the supposition that the will, though invalid 

by the law of the testator's domicil at the time of its 

execution, would be (but for the possible effect of that law) 

valid by the law of the testator's domicil at the time of 

death. 

Probable The answer to the inquiry, granting the existence of 

que^ionT ^^^® supposed state of facts, is in no way affected by the 

Foreign Wills Act, 24 & 25 Vict. c. 114, and is probably 

different according as the testator dies domiciled in England 

or in a foreign country. 

1. Where First — ^Where the testator, having made his will in 

dw^died another country, dies domiciled in Eogland, the view our 

in EDg- courts will take of the will depends, it is conceived, on 

the cause of its invalidity under the law of the testator's 

domicil at the time of execution. 

{x) In Qeodi qfSeid, L. B. 1 P. ft M. 74. 
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The capacity of a testator to make a will must be deter- 
mined by the law of his domicil at the time the will is made. 
" The law of the actual domicil of the party at the time of 
" the making of his will or testament was/' it has been laid 
down on high authority, " to govern as to that capacity or 
" incapacity '* (y). Hence, if the testator is incapable of , 
making a will by the law of his domicil at the time of its 
execution, his will must, it would seem, be invalid at the 
time of his death. D. is domiciled in a country where 
infancy ends at twenty-five, and infants are under testa- 
mentary incapacity. D. makes a will at the age of twenty- 
two, and when twenty-five acquires a domicil in England, 
and dies there. D/s will would probably be held invalid 
by our courts. 

The fomi of a will is perhaps to be determined by the 
law of the testator's domicil at the time of his death {z). 
If, therefore, the will was invalid only for want of the 
form required by the law of the testator s domicil at the 
time of its execution, the will might perhaps, under the 
circumstances supposed, be held valid. D., domiciled in 
Italy, executes a will according to the forms required by 
the law of England, but not in accordance with the for- 
malities required by the Italian law. D. becomes domiciled 
in England and dies there. The will is possibly valid (a). 

The material or intrinsic validity of a will depends on 
the law of the testator's domicil at the time of his death. 

" There is a universal agreement in referring to the law 
" of domicil at death, as opposed to that of the domicil 
^' when the will was made, all questions of its intrinsic 
" validity: as of the proportion of his estate of which the 



(y) Story, s. 465. Approved by PhiUimore, a. 863. See, however, Savignpf 
8. 877, pp. 282—235. 

(z) tie., where, as In the case under oonfiideration, 24 k 25 Tict. c 114 
does not apply. 

(a) That this would be the view taken by Bnfi^Uah courta seema to be in- 
directly ahewn by 24 & 25 Vict c 114, m. 1 and 2, under which the validity 
of a will made by a British snbject is certainly as to form independnt of 
the law of his domloil at the time of the exeoation of the wilL 
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deal with HenoG the representative, under foreign law (who may be 
in*B^-^ shortly termed the foreign representative), of a person 
l^d ; dying domiciled abroad has no legal right to deal with 
moveables in England until he has taken out letters of 
administration or obtained probate here (/). 
(2) move- (2.) The moveable estate in Ensfland of the deceased 

able estate 

in Eng- person must in all cases be administered in the mode pre- 
l^dto be g(»ribed by the law of England. Thus the person to whom 
Btered ac- administration is granted by the Court of Probate is by 
En^^^ statute bound to administer the estate and pay the debts 
rulea of of the deceased. The letters of administration direct him 
tration ; to do SO, and he takes an oath that he will well and truly 
administer all the goods of the deceased as far as his goods 
extend, and will exhibit a full and true account of his 
administration. These duties must be performed no less 
in the administration of the estate of a person who has 
died domiciled in a foreign country than in the adminis- 
tration of the estate of a person who has died domiciled in 
England {g). 
irtratiOTto (^'^ When the foreign representative of a person dying 
general domiciled abroad has established his title under the law 
^3gn ^f ^® foreign domicil to represent the deceased, English 
jepfOMnta- tribunals will in general grant to such representative 
son domi- English letters of administration, so as to enable him to 
^road • 8®* possession of the deceased's moveables in this country, 
and will, at the same time, revoke any grant of adminis- 
tration which has been made to other persons in England. 
The principle, in short, of our law with regard to a deceased 
foreigner's moveables in England is, that while in adminis- 
tering the deceased person's estate the English rules of 
administration must be followed, all matters touching the 
right of succession to his estate must be determined by 
the law of his domicil, and ought, as far as possible, to be 



(/) Prttbm V. Lord Mdville, 8 OL & F. 1. GomiMre, however, as to tbe 
effect in England of Scotcb confinnationB, 21 k 22 Vict c. 56, a, 12, and 
of Irish probates, 20 & 21 Vict, c 79, s. 95. 

iff) 1 WilUami* ^ctciUon (6th ed.), p. 416, 
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left to the decision of the court of bis domicil. Thus, 
" all questions of testacy or intestacy belong to the judge 
'' of the domicil. It is the right and duty of that judge to 
" constitute the personal representative of the deceased. 
" To the court of the domicil belong the interpretation and 
" construction of the will of the testator. To determine 
" who are the next of kin or heirs of the personal estate of 
" the testator is the prerogative of the judge of the domicil. 
" In short, the court of the domicil is the fonira concursvs 
" to which the legatees under the will of a testator, or the 
" persons entitled to the distribution of the estate of an 
" intestate, are required to resort " (h). These expressions 
of Lord Westbury must, however, be understood in a 
restricted sense. While English courts, from obvious 
motives of expediency, hold it on the whole best that 
rights under the law of a deceased person's domicil should 
be decided by the court of the domicil, the only point of 
principle is that these rights should be determined in 
accordance with the law of the domicil, and a court of this 
country in which an administration suit has been instituted 
must, it is apprehended, unless the point in dispute has 
been already decided by the court of the domicil, determine 
for itself what, according to the law of the domicUy is the 
true construction of a foreign testator's will, and what are 
the rights of the parties claiming to be interested in the 
estate of a testator or intestate domiciled in a foreign 
country (t). 

(4.) When all the other duties of administration, such (4) English 
as the payment of a deceased person's debts, are performed, J^^^ 
the final duty of the administrator is to distribute the distribute 
surplus of the deceased's moveable property amongst the to pezsons 
persons entitled to it. In the case of a deceased person <»^*i«d 

* . , ... under law 

dying domiciled abroad, the duty of an English adminis- of domidl. 



[h) Enohtn y. WyUe, SI L. J. (Gh.), 402, 405, per Lord Wettbury. 

{%) See in refei«nce to the expressions of Lord Wnibttrjf in Enckm ▼• 
WyUe, 81 L. J. (Ch.) 402, 405; 1 WHUofM* ExtctOan (6th edX p. 657, 
note (e). 
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trator is either to distribute the surplus among the persons 
beneficially entitled to it according to the law of the 
domicil, or to remit it to the representative of the deceased 
under that law, to be so distributed by him (A;). 



(I) Chanob of Testator's I>omicil after Exbcutiom of Will.— The 
effect of such change in respect of testamentary capacity, f onnal yalidity , and 
material validity, may be thus summarised : — (1) TttAaMumtary capacity or m- 
capacUy, depending on the law of the testator's domicil at the time of execut- 
ing the wiU, is unaffected by his change of domicil {Story, s. 465 ; 24 Jb 25 
Vict c. 114, 8. 3). (2) The fortnal validity of a will is in general unaffected 
by a change of domicil (24 ft 25 Vict. c. 114, s. 8), but possibly a will in 
accordance with the forms of the testator's domicil at his death may be 
valid though not in accordance with the forms required by the law of the 
testator's domicil at the time of its execution (see p. 811, ante). (3) The 
material validity of a will depends wholly on the law of the testator's 
domidl at the time of his death, and may therefore be affected by a change 
of domicU (see pp. 310, 312, ante). 
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CHAPTER XII. 

LEGACY AND SUCCESSION DUTY (o). 

Rule 73. — The right of the Crown to legacy EnieTS. 
duty or to succession duty in respect of a deceased Legacy 
person's moveables, wherever actually situated, Jj^*^^'^*' 
depends, in general, upon the domicil of the de- p^^®*'* ^^"^ 
ceased person at the time of his death {&). person's 

The Acts creating legacy duty (c) and succession LUbiiity 
duty ((/) impose a tax on the property of deceased persons Jl^nj*Jn **' 
at the moment of its devolution. The general rule is that domicil. 

(a) Ilanaon (3rd ed), pp. 16, 17, 22, 219—227. 
Flood, pp. 610—616. 

In re £win, 1 C. & J. 151. 
Attorney-Oentrat v. Forbes, 2 CI. & F. 48. 
Thomaon v. Advocale-Ocneral, 12 CI. & F. 1. 
Re Lovelace, 4 De G. & J. 340. 
In re Capdevidle, 2 H. & O. 985, 33 L. J. (Ex.) 306. 
In re BadaH'a TrutU, L. IL 10 £q. 288. 
In re Wallop $ Tnuts, 1 l>e G. J. & S. 656, 33 L. J. (Ch.) 351. 
I Wallace v. AUomey-General^ L. R. 1 Ch. 1. 

LyaU V. LyaU^ L. R 15 £q. 1. 
AUomey-General v. Campbellf L. R. 5 H. L. 524. 
lU Cigala's Tru9t$, 7 Ch. D. 851. 
Thompton v. Birch, cited Hanson (3rd ed.), p. 226. 

(b) See In re Emn, 1 C. & J. 151 ; AUorney-Qeneral v. Napier, 6 Ex. 
217, 20 L. J. (Ex.) 173; Tkomaon v. Advocate- General, 12 CI. & F. 1; 

I Wallace v. Attorney- General, L. R. 1 Ch. 1. 

j (c) For an account of these Acta see Hanson (3r.l ed.), pp. 9 — 15. As 

regards Great Britain the Duty depends on 36 Geo. 3, c. 52, and 55 Geo. 

3, c. 181. As regards Ireland the Legacy Duty depends on other Acts, as 

to which see Hanson (3rd ed.), pp. 40 — 42. 
{d) 16 & 17 Vict. c. 51. 
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if the deceased owner dies domiciled in the United King- 
dom his moveable property is chargeable with one or other 
of these duties, and that on the other hand, if he does not 
die domiciled in the United Kingdom, his. moveable 
property is, in general, not chargeable with either of these 
duties. The rule that liability to duties of succession 
(whether in the form of legacy or of succession duty) 
depends on the deceased owner's domicil, has received at 
least three different explanations. 
Firet ex- First, — ^The rule is justified or explained by reference 
^Mi^^ to the doctrine niobilia aequuntur personam (e). Acts of 
tcquutuur Parliament, it is said, are meant to impose duties on 
persona . pj-^p^^y gjtuated within the United Kingdom; but move- 
able property is (by a fiction of law) considered to be 
situated wherever the owner is domiciled. If, therefore, 
the owner is domiciled within the United Kingdom, his 
moveables are situated in the United Kingdom, and, there- 
fore, are subject to duty. If the owner is not domiciled in 
the United Kingdom his moveables are not situated there, 
and are not subject to duty. 

This view does not really, it is conceived, explain the 
matter calling for explanation. For the point to be made 
clear is, why it is that in a particular case moveables arc 
treated as subject to the law not of the country wher6 they 
are situated, but of the owner's domicil, and the maxim 
mohilia sequv/rUur personam being merely a short form of 
stating the fact that moveables are for some purposes 
treated, whatever their actual situation, as subject to the 
law of their owner's domicil, cannot serve as an explanation 
of the reason why in any particular case they are so treated. 
The general statement of a fact cannot, that is to say, 
explain part of the fact which it states. 
Second ex- Secondly. — The rule in question is sometimes rested on 
Acto^apply ^^^ ground that some limit must be placed on the class of 



(e) See ffanttm Legacy and Succcision Duly (8rd ecL), pp. 16, IT, 210 — 
228. Mr. Hanson's work contains an admirable statement of the cases and 
law with regard to the effect of domicil on liability for duties of soccession. 
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persons to whom the acts in question are intended to only to 
apply. The enactments are not intended to apply to all §^Sed 
the world, and the most natural assumption is, it is argued, ■^.^*®** 
that the persons intended to be within their scope are 
persons domiciled in England (/). There is, perhaps, some 
difficulty in seeing why the particular limitation of domicil 
should necessarily have been adopted; and, further, if 
succession taxes are looked upon as taxes on persons 
rather than Qn property, why such a tax should affect the 
real property of a person domiciled in a foreign country. 
This view also, whatever its worth, does not explain the 
exceptional cases in which the moveables of a person not 
domiciled in the United Kingdom are liable to succession 
duty {g). 

Thirdly, — It is according to a third view maintained Third ex- 
that duties are imposed on the property, and on that ^ig^o}**"' 
property only which the legatee or distributee, or (to use a liability 
general term) the successor, obtains under and by appliea- moveables 
tion of British (&) law (i). It being granted that succession ^'^^^ 
to moveables is governed by the law of a deceased owner's ander law 
domicil, this explanation seems at first sight to suggest ^^ domicil. 
what is notoriously not the case, that the succession to the 
moveables of a person dying domiciled, e.g., in France, is 
never liable to any duty of succession since such a person 
makes out his title to the moveables in England under 
French law. This conclusion, however, does not really 
follow jfrom the view under consideration. The very point 
of this view is that the successor to a person domiciled 
abroad may succeed to moveables in England, either in 
virtue solely of the foreign law, as where a successor to a 
French intestate dying domiciled in France claims move- 
ables in England as next of kin under French law, or in 



(/) WdOobU V. Atiomejf'Otneral, L. B. 1 Gh. 1 ; WaOahe, s. 820. 
ig) See exception to Sob-Bole 4, p. 822, post, 
(h) British is intended to indode EngUsh, Irish, and Scotch, 
(t) AUomey-Oeneral ▼. CampbeU, L. B. 5 H. L. 524, 529, 530. In re 
CigMs Tru»U, 7 Ch. D. 851, 854. Bemark of Jettd, BLB. 
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virtue in part, at least, of the ordinary rules of English law, 
as where such successor claims moveables in England in 
virtue of an English settlement, and, therefore, not under 
French law ; and that in the first case the successor is not, 
whilst in the second he is, or may be, liable to succession 
duty. 

The third explanation, if logically not quite satisfactory, 
has at any rate the advantage of explaining the cases to 
which the general rule does not apply. Tljey are all, it 
will be found, cases where successors claiming property in 
the United Kingdom cannot make out their claims solely 
by recourse to the law of the deceased person's domicil (i). 

The operation of the general rule in the case of legacy 
duty and of succession duty respectively is seen from the 
following sub-rules. 

Moveables SuB-RuLE 1. — Moveables, wherever actuaUy 
to legacy situatcd, which belong ix) a person dying domiciled 
^"'^- in the United Kingdom, are (if otherwise charge- 
able) liable to legacy duty (^. 

D. died resident in India, but domiciled in England. 
All D/s moveable property was, with the exception of £92, 
situated in India. A., his administratrix, took out letters 

(I) No theory, it is conceived, quite Btitisfactorily accounts at once for 
the rule that the deceased person's domicil is the test of the snccenor's 
liability to duties of succession, and for the admitted exceptions to the rule 
in the case of succession duty. The suggestion may, perhaps, be hazarded 
that there was originally no good ground for making domicil the sole test 
of liability, and that could the whole matter now be considered without 
reference to past decisions, our courts might probably hold that all duties 
of succession fall both on the moveables of deceased persons domicfled in 
England, and on the moveables in England of deceased persons wherever 
domiciled. The exceptional cases in which the moveables of pereons not 
domiciled in England have been held liable to succession duty are, it is con- 
ceived, the result of the just feeling on the part of the courts that the 
domicil of a deceased person Is not in all cases a satisfactory test of a 
successor's liability. 

(Z) In re Ewin, 1 C. & J. 151. 

AUomey-Gmeral v. Napier, 6 Ex. 217, 20 L. J. (Ex.) 173. 



LEGACY AND SUCCESSION DUTY. 321 

of administration in Bombay, and invested there the 
money she received as administratrix* She afterwards, in 
order to obtain the £92, took out letters of administration 
in England. She was held liable to pay legacy duty on 
the whole of D.*s moveable property (m). 

Sub-Rule 2. — Moveables, wherever actually MoveaWeB 
situated, which belong to a person dying domiciled liable to 
out of the United Kingdom, are not liable to legacy ^^^ 
duty (n). 

D. dies domiciled in Demerera, possessed of moveable 
property situated in Scotland. The property is not liable 
to legacy duty(o). 

Sub-Rule 3. — Moveables, wherever actually Mov^^«b 
situated, which belong to a person dying domiciled to roccoi. 
in the United Kingdom, are (if otherwise 
chargeable) liable to succession duty (p). 

D., domiciled in England, leaves property consisting of 
English consols, French rentes, and Indian railway shares. 
D. dies intestate and his property devolves on A., his 
nephew. A. takes out letters of administration. The 
whole property is liable to succession duty. 

(m) Attorney-General v. Napier, 6 Ex. 217, 20 L. J. (Ex.) 173. 

If a person dies domiciled in the United Kingdom his moveables, wliere> 
ever sitoated, are liable to legacy or sucoession duty ; but in respect of 
property situated out of the United Kingdom the liability cannot, it is 
conceived, be enforced unless either the property is situated, or brought, 
here, or administration is taken out here. D., a Frenchman domiciled in 
England, possesses money in the French funds. He leaves it to A., resi- 
dent and domiciled in France, and appoints A. his sole executor. There 
is, it would seem, no mode in which A. can be compelled to pay duty. See 
this case suggested, Flood, Wills of Per tonal Property ^ p. 611. 

{n) Thomson v. Advocate-Oeneral, 12 CI. & F. 1. 

(o) Ibid, 

{ p) See Wallace v. Attorney -General, L. R. 1 Ch. 1. 

This case, which exemplifies the converse of Sub-Rule 3, implies that 
Sub-Bule 3 is correct. 

y 



822 LEGACY AND SUCCESSION DUTY. 

MoreaUes Sufi-B-ULE 4, — Subiect to the exception herein- 

when not *' ''- 

liable to after- mentioned, moveables, wherever actually 
duty. situated, which belong to a person dying domiciled 

out of the United Kingdom, are not liable to 

succession duty (g). 

D., domiciled in Natal, left his property to A., also 
domiciled in Natal. A. bequeathed all her property to B. 
A, under the will of D., was entitled to English stock, to 
which B., under A.'s will, also became entitled on the death 
of A. It was held that the stock was not liable to suc- 
cession duty (g). 

"The consideration of" [the difficulties which maybe 
suggested] " has satisfied me/' says Lord Cran worth, " that 
" the only safe way of solving this question, as that relating 
"to legacy duty, is to consider the duty as imposed only 
" on those who claim title by virtue of our law. . , . 
"The ground on which my opinion rests is that to the 
" generality of the words in the second section (r), under 
" which a duty is imposed upon every person who becomes 
"entitled to property on the death of another, some 
" Umitation must be implied, and that limitation can only 
" be a limitation confining the operation of the words to 
" persons who become entitled by virtue of the laws of this 
" country" (s). 

Movoftbles Exception to Stib-Rule,^ The moveables of a person dying 
which domiciled out of the United Kingdom arc liable to succos- 

claimed gion duty if the successor claims them by virtue of an 

Srfi U^rT*^^ English, Scotch, or Irish trust or settlement, and therefore 

under English, &c., law {t). 

{q) WaUaee \. Attorney -General, L. K. 1 Ch. 1 ; Jerez v. ShadiecUf ibid., 2. 
See remarks on this case in judgment of RomUly, ALU., Lyall v. 
LyaUy L. R. 16 Eq. 1, 10—12. 

(r) 16 & 17 Vict, c 51, 8. 2. 

{») Wallace v. Attorney -General, L. R. 1 Ch. 1, 8, per Crantoorth, C. 

(0 Bee In re Wallop^s TrusU, S3 L. J. (Ch) 851, 1 De G. J. & S. 656 ; 
In re Lovelace* i SetilemaU, 4 De O. ft J. 340 ; Attorney-General v. Campbell, 
Ii.B.6 H. L. 524 ; In re BadarVe Tnute, L. R. 10 £q. 288; Xya/Zy. Lyall, 
L. B. 16 £q. 1 ; /it re C^fala*$ Settlement, 7 Ch. D. 851. 



LEGACY AND SUCCESSION DUTY. 823 

If D. dies domiciled in a country not forming part of 
the United Kingdom, e.^., France, leaving moveables in 
England to which A. succeeds, A. is in general not chargeable 
with succession duty, since A.'s claim to D/s moveable 
property is in general governed wholly by French law, and 
he succeeds to D.'s moveables wholly in virtue of French 
law. It may, however, happen that A. s claim to succeed 
depends, according to the view of the matter taken by our 
courts, in part at least, upon the rules of English law. If 
A. succeeds under circumstances which make it necessary 
for him to make out his claim under the rules of English 
law and to invoke the aid of our tribunals, he is chargeable 
with succession duty(aj). The diflFerence in character 
between cases within the rule and cases within the excep- 
tion may be seen from the following illustration : — 

D., on his marriage with M., enters in England into an 
English settlement, under which £1,000 in the English 
funds is vested in English trustees upon trust to pay the 
same on D.'s death to his children. D. dies domiciled in 
France after the death of M., leaving only one child, A. 
D. leaves £10,000 in the French funds. A., as the sole 
representative of D., succeeds to the £10,000 and to the 
£1000. On the £10,000 no succession duty is payable. A. 
claims it as D.'s successor under the law of France. The 
law of England has nothing whatever to do with it, and 
the result would be the same even were the £10,000 
invested in the English funds, or lying at an English bank, 
since our courts would hold that succession to it depended 
wholly on French law. The case of the £1,000 is diflFerent. 
A. no doubt succeeds to it upon the death of D., who is 
domiciled in France, but he succeeds to it under an English 
settlement and in virtue of English law ; and to obtain it he 
must have recourse to English tribunals (y). He is, there- 
fore, liable to pay succession duty on it. Whether the 
distinction between the two cases is at bottom sound may 

(x) In re Cigala'n SeUlemetU, 7 Oh. B. 351 » 854, remark of Jcisdl, M.R. 
(y) See lyall v. Lyaff, L. R. 15 Eq. 1. 

y2 
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possibly be doubted. But the distinction is (it is con- 
ceived) clearly drawn by our courts and gives rise to the 
exception now under consideration. The principle of this 
exception, viz., that where a successor claims by virtue of 
British (a) law he is liable to succession duty, has been 
extended, so as to cover three different classes of cases, 
ut C»«e : Fir%t Case. — Where there is a succession to moveable 
under Eng- property situated in the United Kingdom, under the will 
li^will OT of a person domiciled out of the United Kingdom, who has 
a mere power under an English settlement or will of 
disposing of the property, the property is liable to succes* 
sion duty (6). 

An Englishman domiciled in England leaves £5000 in 
the funds in trust to pay the interest to his daughter for 
life, and on her death to pay over the fund to such persons 
as she may by will appoint. D., the daughter, marries a 
person domiciled in Jersey, and herself dies there domiciled. 
She leaves the money in question to her husband, who, at 
the time of her death, is domiciled in Jersey. The £5000 
is liable to succession duty (c). 

Under an English marriage settlement money is assigned 
to trustees to hold upon certain trusts during the lives 
of D. and M., and, further, on the death of the survivor 
upon such trusts as D. should by deed or will appoint. 
D. and M. are at the time of their marriage British sub- 
jects domiciled in England. After the marriage they 
acquire and retain till the end of their lives a domicil in 
France. D. exercises the power of appointment in favour 
of A. and B., French subjects domiciled in France. On 
the succession of A. and B., the property is liable to sucr 
cession duty (d). 



(a) British is used as a convenient term to express English, Scotch, and 
Irish. The roles applicable to an English apply to a Scotch or Irish wiU 
or settlement. 

(6) In re Wallop's TnuU, 33 L. J. (Ch.) 351, 1 De G. & S. 656 ; In re 
Lwdace's SetOement, 28 L. J. (Gh.) 489, 4 De G. & J. 840. 

(c) See /n re WtM4>p*a TrusU, 33 L. J. (Ch.) 351, 1 De G. & S. 656. 

(d) In re LoveUict*$ SetOment, 28 L. J. (Ch.) 489, 4 De G. & J. 340. 
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The principle of both these cases is the same. The 
appointees are held to succeed to the moveable property of 
D., not in virtue of the will of D., who is domiciled out of 
the United Kingdom, but in virtue of the original will or 
settlement which gave D. the power of determining who 
should succeed to the property. " It cannot ... be said 
" that appointees under a general power are not entitled by 
" reason of the disposition which created the power. They 
" derive their title through the instrumentality of the donee 
"of the power (D.), but they could have no title if the 
" disposition creating the power " [the will or settlement] 
" had not existed " (e). 

Second Case, — Where there is a succession to moveable 2nd Caae : 
property bequeathed by a testator who is not domiciled to"mov6^'* 
in the United Kingdom, which under his will is invested »We pro- 
by his executors in England under certain trusts, and it vested 
subsequently devolves on successors claiming under his |^^^ 7"^ 
will, the property is liable to succession duty (/). land. 

D., domiciled in Portugal, appoints executors and directs 
them to collect his property in Portugal, pay certain legacies 
to A. and others, and invest the residue in English three 
per cents, appropriating a part to purchasing a life annuity 
for M., which part is, on M.'s death, to devolve on B. No 
legacy duty is payable by A. or M., but succession duty is 
payable by B. (g). 

The difference between the position of A. and of B. is 
noticeable. 

A.'s case falls under the general principle of Sub-Rule 4(A), 
and not under the exception. He, therefore, pays no duty. 
B.'s case falls within the exception. The money is invested 
in English funds, and though B.'s title originates in a will 
made by D., domiciled in a foreign country, B.'s succession 
to the property is a succession under English law. B., 
therefore, pays succession duty. , 

{e) In re Lovdaet*B Settlement, 28 L. J. (Ch.) 480, 405, 496, per Knight 
Jiruce, L.J., 4 De G. & J. 840. 
(/) Attomey-Qenend v. Campbell, L. R. 5 H. L. 624. 
[g) IM. 
(A) See p. 322 ante. 
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The position of B. has been explained as foUows :— 
^n Ser to have the personal property ^dmrnxstered 
«vou mSt seek the forum of that oountij ^^^'.^J'l 
"Sin whose property is in question had ^--^^ a 
"Ecu Then, when you obtain possession of that pro- 
« trty you do ail which has to be done in the <^^^^^ 
«SL testator belonged. The qu^tion « aftemar^, 
"Zwle property has been so obtained and -1^^'^ 
"^fis in the state in which the testator des^^.^* ^ be 
"tjlaced in what condition do you find the fundi You 
«£tt' i^the condition of a settled fund. That condition 
« Sb^ no doubt from the operation of the testator's will ; 
« but I can see no difference, in consequence of that circum- 
« stance from its having arisen in any other manner, as, for 
«SanU from a deed executed in his Ufetime, a« might 
« have been the case. or. supposing he had transmitted to 
•' his bankers a sum of money to be invested upon the 
« game trusts. When there is any fund standing in this 
" country in the names of trustees in consols or other 
« property which has a guow-local settlement, which stock 
" in the f^nds has. all the dividends having to he received 
" in this country, and the persons who have to be dealt with 
« in respect of it being persons residing in this country, 
« tiiat fund is sulsiect to succession duty. The settlement 
« provides for the succession, and the interest of each person 
"on coming into possession is liable to the payment of 
" duty upon that interest to which he so succeeds " (K). 

" If a man dies domiciled abroad possessed of personal 
« property, the question of whether he has died testate or 
" intestate, and also aU questions relating to the distribu- 
" tion and administration of his personal estate, belong to 
" the judge of the domicil, and that on the principle of 
•' mdMia aequuTUv/r 'personam. His domicil sets up the 
« forum of administration. Now, apply that to the present 
" case. The legatees would resort to that forum to receive 

(A) Attorney-aenend v. CbmpW?, L. B. C H. L. B24. 628, per BaOuHep 
Obanc 
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" their legacies, and the executors and trustees, when the 
" residue has been ascertained, would resort to that forum 
" to receive it. When they have received it the legacy is 
" discharged, and all things that are incidental to the legacy 
" cease. They receive it bound with the duty of bringing 
" it to this country and investing it here in consols, which 
" they are directed to hold upon certain trusts mentioned 
" by the will. But the character of the ownership is no 
" longer that of a legacy. The character of the ownership 
"is under the trusts directed to be created by the will. 
" There is, therefore, a settlement made of the property 
" which is brought into this country and invested here in 
" such mode of investment as gives to the property whilst 
"it remains here the character of English property in 
" respect of locality. That settlement so made, undoubtedly 
" becomes subject to the rules of English law under which 
" it is held, by virtue of which it is enjoyed, and under 
" which it will be ultimately administered. This, there- 
" fore, is a description of ownership which falls immediately 
" within the provisions of the Succession Duty Act " (i). 

D., by a marriage settlement executed in England, 
assigned to trustees, all domiciled and resident in England, 
an English policy of assurance for £2000, and a sum of £1000 
consols, and covenanted to pay the trustees £1000 within 
three years. The trustees held the trust funds upon trust 
to pay interest to D.'s wife for life, upon her death to D, 
for life, and upon the death of both of them to divide the 
funds among the children of the marriage. D. and his wife 
were domiciled in New South Wales. In 1850, D. by his 
will appointed executors in New South Wales, and directed 
them to collect his residuary estate and transmit it to his 
executors in England, who were to invest the sums trans- 
mitted in English funds, pay the income to D.'s wife for 
life, and after her death to divide the capital among D.'s 
children on their attaining twenty-one. 

(t) AUometf'Oeneral ▼. Campbdl, L. B. 5 H. L. 524, 529,580, per Lord 
Weatbury, See /n re Badarei TnuU, L. B. 10 Eq. 288. 
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In 1853, D. died domiciled in New Sonth Wales, and 
three, months afterwards his wife died, also domiciled in 
New South Wales. They left one child. A., also domiciled 
in New South Wales. 

It was held that A., fiArst, was liable to succession duty 
on funds to which he was entitled under the settlement ; 
secondly, was not liable to succession duty on the funds to 
which he was entitled under the will (f), A. was Uable to 
duty for his succession under the settlement, since he 
succeeded to it in virtue of English law. He was not liable 
to duty in respect of the funds which he obtained under 
the will, since he succeeded to them under foreign law. 
8rd Case : Third Cose. — Where there is a succession to moveable 

Suooeflmon 

to foreign property comprised in a British settlement vested in 
DTOp^^ trustees, subject to British jurisdiction and recoverable in 
oomraifled a British courts the property is liable to succession duty. 
Bettlement. ^ 1838, D., an Italian domiciled in Italy, married an 
Englishwoman. She assigned, under the English marriage 
settlement, property, consisting of French rentes and shares 
in B^nk of France, to trustees, of whom three were English- 
men and one an Italian, upon trusts (upon the death of the 
husband and wife), for the children of the marriage. The 
Italian trustee died and an Englishman was appointed in 
his place. D. and his wife continued domiciled in Italy. 
In 1877, D., who survived his wife, died, leaving two 
children, A. and B., both domiciled Italians. It was held 
that .succession duty was payable by A. and B. on all the 
fund coming to them under the marriage settlement (m), 
Suggented Under 2^ & 25 Yict. c. 114, a will may be valid in 
of^:^p^ England though not valid by the law of the testator's 
tion. domicil {n). It has, therefore, been suggested that if a 

British subject dies domiciled abroad, and makes a will 
which is not valid except by the law of England, and his 
moveables are either locally situated here at the time of 

{l).Lyall v. Lyall, L. K 15 £q. 1. 

(m)- In re Ciffola'i Settlement, 7 Cli. D. 351. See Hccent Caece on Domini , 
;App., Note X. 

(n) See pp. 808^803, ante. 
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his death, or are remitted here in accordance with his will, 
they may be liable to succession duty, in as much as the 
title of the persons claiming under the will depends wholly 
on the law of this country (o). The suggestion is certainly 
ingenious, and worth consideration. The answer to it, 
however, would appear to be that the successor in the 
case supposed does not base his title wholly on the law of 
this country. The validity of the will as to the testator's 
capacity and the nature of its provisions, would appear, 
as already pointed out (p), to depend on the law of the 
testator's domiciL 



(o) ITanson, Legacy and Sueceuion Duty (3rd ecL), p. 223. 
ip) See pp. 298—303, ante. 
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APPENDIX. 



NOTE I.— DEFINITION OF DOMICIL. 

The ohject of tliLs note is to compare the clefinition proposed in this 
work with some other definitions of domicil, and to consider what is 
the weight due to criticisms made by high authorities on all attempts 
to define domicil. 

A. — Definition proposed in this Treatise, 

A person's home or domicil, in so far as it is not determined by a 
direct rule of law, is here defined as " the place or country either (i.) 
" in which he in fact resides with the intention of residence, or (ii.) in 
" which, having so resided, ho continues actually to reside, though no 
*' longer retaining the intention of residence {animus manendi)^ or (iiL) 
" with regard to which, having so resided there, he retains the intention 
" of residence (animus manendi), though he in fact no longer resides 
** there ; or (using the word * abandon ' in the strict sense given it 
" throughout these pages) as * the place or country in which a 
** ' person resides with the animus manendi, or intention of residence, 
'' 'or which, having so resided in it, he has not abandoned "' (pp. 44, 
47, ante), 

Eeaders who wish to understand the full meaning of this definition 
should bear in mind the explanations of the terms residence and 
animus manendi given in the body of this work (pp. 43, 44, ante). 
Any one who does this will perceive at once that the proposed 
definition lays no claim to originality, but is simply an attempt to 
render into somewhat precise terms definitions which have been already 
in substance suggested by authors of eminence, such as Savigny, Story, 
and Phillimore. He will also perceive that this definition, in common 
with almost all of the received definitions of the term domicil, omits 
to take account of the cases in which a domicil is directly created by 
operation of law. This omission is intentional. To define domicil 
when created by operation of law would bo simply to enumerate the 
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cases in which rules of law create what may be termed conventional 
domicils. These rules cannot easily be reduced to a simple formula, 
and the attempt to enumerate them under a general definition of 
domicil would needlessly embarrass the admittedly difficult attempt 
to explain the meaning of domicil as created by or dependent upon a 
person's own act It is well, however, to bear in mind that definitions 
of domicil do not in general include cases of domicil created by 
operation of law, and that with such cases this note has no concern. 



B. — Other cUtJinitione compared. 

L Definition of Roman Law. — "7« eo loco nngulos habere domi- 
" cilium turn ambiff^itur, ubi quis larein^ rerumque acfortunarum suarum 
** summam conatituity wide niraiis non sit dtscessurns, gi niliil avocet, 
" unde cum profectus est jyeregrinari videtur, quo si rediit pe^*egrinari 
''jam destitit." (Cod. X, t. xl, L 7.) 

This celebrated definition is, as has been remarked (see Lord v. 
Cdvirif 28 L. J. (Ch.) 361, 365, judgment of Kinder dey^Y.G.\ not so 
much a logical definition as a rhetorical description of a home. The 
" place " to which it applies is rather a house than a country, and its 
terms cannot be so twisted as to suit the domicil known to English 
lawyers. It includes, however, the essential constituents of a home, 
viz., residence and the animus manendi, and has the further merit 
of covering the cases in which domicil is retained without actual 
residence. 

XL VatteVs Definition, — Domicil is "an habitation fixed in some 
" place with an intention of remaining there always." {Vattel, Droit 
des OenSy I. i. c. xiz. s. 218, Du Domicile.) 

As remarked by Story, this definition is improved by substituting 
for the latter part of it the expression *' without any present intention 
"of removing therefrom" (see Story, s. 43), but even with this 
amendment it hardly covers the case where a domicil once acquired is 
retained, eitlier by actual residence after the amimtis manendi has 
ceased to exist, or by the intention to reside after actual residence has 
come to an end. 

III. Denizart's Definition, — ^The domicil of the person is "the 
" place where a person enjoys his rights, and establishes his abode, and 
" makes the seat of his property.'' (Denizart, Art. Domicile.) 

IV. Pothier's DefiniiioH. — "The place where a person has established 
" the principal seat of his residence and of his business." (Pothier, 
Introd. G^n. Gout. d'Orlcans, ch. 1, s. 1, Art. 8.) 

V. Definition of Freyieh Code. — " Le domicile de tout Frangais, 
" quant & Texercice de ses droits civils, est au lieu oil il a son principal 
" t tablissemont." (Code Civil, Art 102.) 

YL Definitiim of Italian Code. — " U domicilio civile di una persona 
" d nel luo^ in cui essa ha la sede principale del propri affari ed 
" interressL 
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" La residenza d nel laogo in cui la persona ha la dimora abitualo." 
(Codice Civile Del Regno dltalia, Tit. II. 16.) 

These definitions rather lay down a rule of evidence for determining 
what is the place where a person is to bo considered to have his 
domicil than define the meaning of the terra. They belong to a system 
of law which determines a person's legal homo by the existence of 
some one fact, such as his canning on business in a particular place. 
Thei-e is much to recommcnil this mode of fixing a person's legal 
home; but it is not adopted by our courts. The Italian definition 
coincides, it may be noticed, with the definition propounded in this 
treatise, in so far as it bases the description of domicil upon the 
definition of residence, and, further, defines residence itself in terms 
not very unlike tliose employed in this treatise. (See p. 43, ante.) 

VII. Savignys Definition, — **That place is to be regarded as a man's 
" domicil which he has freely chosen for his permanent abode [and 
'< thus for the centre at once of his legal relations and his business"]. 
(Sdvignify s. 353, p. 54.) 

This definition brings into prominence exactly the point neglected 
by most writers, viz., the element of choice or intention. The words 
enclosed in brackets appear superfluous, since they point to a con- 
sequence of the place being a permanent abode. 

The definition agrees in substance with that proposed in this work, 
but is too general in its terms to be of service, and though, if rightly 
understood, correct, mighty at any rate as translated into English, 
mislead. For the expression " freely chosen," which probably only 
means that the residence must be a consequence of choice, whatever 
the motives for that choice, miglit give rise to the perplexities which 
have flowed from the use of the word " voluntary" (see pp. 144 — 146, 
ante\ and the terms of the definition might be taken to imply 
(what is certainly not Savigny's intention) that an Englishman who 
had made up his mind to emigrate to America and settle there, 
acquired an American domicil by his " free choice of America as a 
" permanent abode " before he leaves England. 

VIII. Westlake^s Definition. — " Domicil is the legal conception of 
" residence." ( Westlake, s. 30.) 

This statement, though quite correct as far as it goes, and though 
containing a compressed enunciation of an important principle, hardly 
amounts to, and is probably not intended to be, a definition. It has the 
unfortunate verbal defect of identifying " residence " and " domicil," 
and thus rendering obscure the distinction, which Mr. Westlake him- 
self, it is scarcely necessary to add, has thoroughly seized, between 
residence as a physical fact and residence combined with the mental 
fact of intention to reside. 

IX. Stort/e Definition. — The domicil of a person is " that place in 
'^ which his habitation is fixed, without any present intention of 
"removing therefrom." {Stai^y, s. 43.) 

This definition deserves particidar attention, both from the celebrity 
of the author, and from the influence it has had on English decisions. 
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It may be considered to approach more nearly than any other to an 
approved or authorised description of domicil (8ee,<?..7., Attorney-General 
V. Kmt, 31 L. J. (Ex.) 391, 396, judgment of Martin, B.). It has 
the merit of pointing to the negative nature of the intention or 
purpose on which domicil depends. Taken with the explanations 
with which it is accompanied in Story's work, it forms by no means 
a bad description of domicil, but Story himself probably did not 
intend to attempt (what he very rarely aims at) a precise definition. 
Looked at in that light his language would jiot, it is submitted, be 
accmrate. His words hardly include the case of an Englishman resi- 
dent for years abroad, yet still retaining his English domiciL It 
could certainly not in ordinary language be said to be a habitation 
from which he had no intention of removing. 

X. Fhilli7nare*8 Definition, — "A residence at a particular place, 
" accompanied with [positive or presumptive proof of] an intention to 
"remain there for an unlimited time." {PhUlimore, s. 49.) 

This defmition is, except for the words printed in brackets, in 
substance the same as Story's. These words, however, might (it is 
apprehended) be with advantage omitted. They are at best super- 
fluous, for the maxim de non appareniibus et no7i existent ibus eadein eat 
ratio is in law of universal application, and a fact wliich cannot be 
proved to exist has, for legal pui-poses, no existence. They, moreover, 
tend to confuse together the enquiry, what is the nature of the fact 
constituting domicil, or, in other words, its definition ? with the 
different question, what is the evidence by wliich the existence of this 
act, when its nature is known, can bo proved 1 It is, however, easy 
to conjecture what it is which has induced so distinguished a writer 
as Sir liolxjrt Phillimore to introduce into his definition of domicil 
terms which are, to say the least, superfluous. They are probably in- 
tended to cover the cases in which a person's domicil is determined 
by a fixed rule of law independently of his own act. The author of 
the definition probably considers that in such instances the rule of 
law may bo best represented as a rule of evidence affording positive or 
presumptive proof that a person to whom a domicil is assigned in a 
particular country by operation of law is there domiciled. 

XI. Vice-Chancellor Klndei^dejfa Definition, — " That place is 
" ))roperiy the domicil of a person, in wliich he has voluntarily fixed 
" tlie habitation of liimself and his family, not for a mere special and 
" temporary purpose, but with a present intention of making it his 
" permanent home, unless and luitil something (which is unexpected, 
" or imcertain) shall occur to induce him to adopt some other per- 
"manent home." {Lm-d v. CoZr/w, 28 L. J. (Ch.) 861, 366, per Kln- 
derttlci/f V.C. See, for an unfavourable criticism on this definition, 
Moorhouse v. Lord, 32 L. J. (Ch.) 295, 298, 299, judgment of Loixl 
Chehnsfoi'd,) 

This definition lacks precision, and does not accurately point out 
the conditions under which a domicil may be retained ; still, it has 
the great merit of fixing attention on the nature of the purpose or 
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state of mind on which the acquisition or maintenance of a domicil 
depends. 

The definitions of Savigny, Story, Phillimore, and Vice-Chancellor 
Kindersley, though framed with different degrees of precision, each 
define domicil by analysing it into its essential characteristics, viz , 
residence, combined or connected with the intention of permanent 
residence or animua manendi. They are each, it is submitted, con- 
sistent with each other and with the definition propounded in this 
treatise. 

C. — Oriticisms on attempts to define Domicil, 

English judges have certainly not underrated the difficulty of defin- 
ing the term '^ domicil." Their language, on the contrary, generally 
points to the two conclusions, first, that a satisfactory deffoition of 
domicil is from the nature of things unattainable ; and secondly, that, 
even if the term be definable, every attempt to obtain a serviceable 
definition has hitherto ended in failure. 

Each of these opinions, with the grounds on which it is supported, 
deserve careful consideration. 

The opinion that the word *' domicil '' does not admit of definition 
has been expressed by eminent judges in the following terms : 

'^ Domicil," it has been said, means " permanent home, and if that 
'' was not understood by itself, no illustration could help to make it 
" iutelligible " (Whicker v. Hume, 28 L. J. (Ch.) 396, 400, per Lord 
CranwoHlu Compare Moorhuuse v. Lord, 32 L. J. (Ch.) 295, 298, 
language of Lord CJiclins/ord, and Udm/ v. Udnt/, L. R. 1 Sc. App. 
441, 449). ''Any apparent definition, such as a man's 'settled 
" * habitation,' or the like, would," it has been urged," always terminate 
" in the ambiguity of the word * settled ' or its equivalent, depend- 
''ing for their interpretation on the intention of the party, which 
" must be collected from various indicia " (Forbes v. Forbes, 23 L. J. 
(Ch.) 724, 726,per Wood, V.C). " With respect to these questions of 
" domicil, there is no precise definition of that word, or any formula 
" laid down by the application of which to the facts of the case it ia 
"possible at once to say where the domicil may be" {Cockrell v. 
Gockrell, 25 L. J. (Ch.) 730, 731, per KindersUnj, V.C). " I find it," 
says another very eminent judge, " stated in I)r. Phillimoro's book 
" that Lord Alvanley commends the wisdom . of a great jurist of 
" the name of Bynkershoek in not giving a definition of [domicil,] 
" and certainly it la extremely difficult for any one to give a simple 
** definition to that word " {Attorney-General v. Rowe, 31 L. J. (Ex.) 
314, 319, per Bramwell, B. See also Bound, Domicil, pp. 7, 8. 

The opinion which these dicta embody is, however, in spite of the 
eminence of its supporters, one in which it is on logical grounds hard 
to acquiesce. To define a word is simply to explain its meaning, or, 
where the term is a complex one, to resolve it into the notions of 
which it consists. The two possible obstacles to definition would 
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seem on logical grounds to be, either that a term is of so complex a 
nature that language does not avail to unfold its meaning, or, in other 
words, that the tenn is in the strict sense incomprehensible, or that 
it connotes an idea so simple as not to admit of further analysis. 
Neither of these obstacles can, it is conceived, hinder the definition of 
the term *' domicil." It is certainly not the name of any notion so com- 
plex that it cannot be rendered into language. It is certainly, again, 
not the name for an idea so simple as not to admit of further analysis. 
Xhe expression, for example, permanent home, which is often used as 
its popular equivalent, is clearly a complex one, which needs and may 
receive further explanation. 

Nor are the reasons suggested for holding that domicil is indefin- 
able by any means conclusive. The objection often made in various 
forms, that any definition must terminate in the ambiguity of the 
word " settled" or its equivalent may be a proof that the process of defi- 
nition has to be pushed farther than it has hitherto been carried, but 
does not show either that definitions already made are, as far as they 
go, inaccurate, or still less, that the attainment of a complete definition 
is impossible. Tlie perfectly sound remark, again, that no formula 
can be laid down by the application of which to the facts of the case 
it is possible at once to say where the domicil may be, points not to 
any necessary defect in the definition of the term, but to the narrow 
limits within which definition, however perfect, can be of practical 
utility. Any term the meaning of which involves a referance to 
" habit " or to " intention *' will always be diflScult of application. No 
definition can ever remove the difiiculty of determining in a particular 
case what number of acts make a course of action habitual, or what 
is the evidence from which we may legitimately infer the existence of 
intention. Difficulties similar in kind, if not in degree, to those 
which attend the application to the facts of the case of any definition 
of domicil arise whenever questions as to " possession " or as to " inten- 
tion " require to be answered by the courts. The peculiar difficulty of 
dealing with the term "domicil" arises, it is apprehended, from its being 
a term the meaning of which involves a reference both to habit and 
to intention, while the intention, viz., the animus manendi^ is one of 
a very indefinite character, and as to the existence of which the courts 
often have to decide without possessing the data for a reasonable 
decision (see pp. 114, 115, ante). 

The admission, in fact, that domicil depends on a relation between 
"residence" and "the intention of residence," or, to use the words of Lord 
Westbury, that "domicil of choice is a conclusion or inference which the 
"law derives from the fact of a man fixing voluntarily his sole or chief 
"residence in a particular place, with an intention of continuing to reside 
"there for an unlimited time," ( Udny v. Udnij, L. R 1 Sc. App. 441, 458, 
and compare Bell v. Kennedy, ibid., 307, 319 ; Coehrdl v. Cockrell, 25 
L. J. (Ch.) 730, 731, 732 ; Lyall v. Paton, ibid., 746, 739) is, it is con- 
ceived, a virtual concession that a definition of domicil is, at any rate 
possible. When his lordship adds that " this is a description of the 
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circumstances which create or constitute domicil, it is not a definition, 
of the term/' there is a difficulty in following his reasoning, for such 
a description, if accurate, is an explanation or, in other words, a 
definition of what is meant hy domicil. It is, at any rate, the only 
kind of definition which a lawyer need care to frame. 

The prevalent opinion that no attempt to define domicil has heen 
crowned with success deserves careful consideration. For, if the 
opinion he well founded, the conclusion naturally suggests itself that 
where writers of great eminence have failed, success is practically 
unattainable, whilst the mere existence of the opinion in question 
appears, at first sight, to be something like a guarantee that it rests on 
sound foundations. It is worth while, therefore, to consider what 
are the grounds on which the belief that the existing definitions of 
domicil are unsatisfactory is based, and whether it be possible to find 
an explanation for the existence of this belief, which, without im- 
pugning the sagacity of those by whom it has been entertained, leaves 
its truth at least open to doubt. 

English tribunals have tested every definition of domicil by what 
undoubtedly is, subject to one condition, the true criterion, at any rate 
in an English court, of the soundness of such a definition, viz., whether 
it includes all the cases in which it has been judicially decided that a 
person has, and excludes all the cases in which it has been judicially 
decided that a person has not, a domicil in a particular country, and 
it is because judges have found that no received definition has stood 
this test, that they have pronounced every existing definition 
defective, and have all but despaired of the possibility of framing a 
sound definition. The condition, however, of the validity of this 
criterion is, that the cases by which a definition is tested should be 
really inconsistent with the definition, and that the cases themselves 
should be decided consistently with generally admitted principles. 
For if a definition is really applicable to cases which at first sight 
seem inconsistent with it, or if the decisions by which it is tested are 
themselves in principle open to doubt, the difiiculty which arises in 
applying the definition is in reality a strong testimony to its essential 
soundness. The matter, therefore, for consideration S& whether the 
test applied to the definitions of domicil has fulfilled the condition on 
which its validity depends. 

Definitions of domicil have made shipwreck on three distinct sets 
of cases which may, for the sake of brevity, be described as " Anglo- 
Indian Cases," " Allegiance Cases," and '' Health Cases." 

(i). Anglo-Indian Cases (see pp. 1 40 — 1 43, ante). — A series of decisions 
beginning, in 1790, with Bnice v. BriJtce (2 B. & P. 229), and ending, 
in 1864, with Jopp v. Wood (4 De G. J. & 8. 616), decided that an 
officer in the service of the Company was domiciled in India. It was 
as clear, in ninety-nine instances out of a hundred, as such a thing 
could be, that a servant of the Company did not intend to make India 
his permanent home {Allardiee v. OndoWj 33 L. J. (Ch.) 434, 436, 
judgment of Kindergley, V.-C). It was, therefore, in the strictest 
sense impossible that any definition which made the existence of domicil 
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depend on the animus manendi should justify the decisions as to 
Anglo-Indian domiciL No accuracy of terms or analysis of the 
meaning of the word could hy any possibility achieve this result As 
long, therefore, as the Anglo-Indian cases were held to be correctly 
decided, English judges were inevitably driven to the conclusion that 
every received definition of domicil, such for example as Story's, 
was incorrect. The courts, however, have now pronounced the Anglo- 
Indian cases anomalous, or, in other words, have held that these cases 
were in principle wrongly decided, though their effect could now be 
got rid of only by legislative action (Jopp v. Wood, 34 L. J. (Ch.) 
212, 4 De G. J. & S. 616 ; Dr&oon v. Drevon, 34 L. J. (Ch.) 129, 
134). These cases, therefore, do not fulfil the condition necessaiy to 
make them a test of a definition of domicil. 

(ii). Allegiance Cases (see pp. 81 — 83, ante). — The doctrine was at 
one time laid down {Moorlumse v. Lordy 10 H. L. C. 272, 32 L. J. 
(Ch.) 295 ; Whicker v. Hnme, 7 H. L. C. 124, 23 L. J. (Ch.) 396), 
that a change of domicil involves something like a change of allegiance, 
and that for instance, an Englishman, in order to acquire a French 
domicil, must, at any rate as far as in him lies, endeavour to become a 
French citizen. This doctrine was strictly inconsistent with the 
theory, on which the received definitions of domicil are based, that a 
domicil is merely a permanent home. As long, therefore, as this 
doctrine was maintained, it was impossible for English judges to treat 
as satisfactory any of the current definitions of domicil. The attempt, 
however, to identify change of domicil with change of allegiance has 
now been pronounced on the highest authority a failure (Udny v. 
Udnt/, L. R. 1 Sc. App. 441 ; Douglas v. Douglas, L. E. 12 Eq. 617). 
The allegiance cases, therefore, are not entitled to weight and are no 
ciiterion of the correctness of a definition. 

(iii). Health Cases (see pp. 133 — 137, ante). — Dicta, though not de- 
cisions, may be cited as showing that a change of residence made by 
an invalid for the sake of his health cannot effect a change of domicil. 
This doctrine, if adopted without considerable limitations, makes 
domicil depend upon the motive, and not upon the intention, with 
which a person changes his residence. It is, therefore, inconsistent 
with, and throws doubts upon, the correctness of any definition of 
domicil depending upon the combination of residence and animus 
manendi. The doctrine, however, is now shown by the one decided 
case on this subject (Hoskins v. MaWmws, 25 L. J. (Ch.) 689, 8 De 
G. M. & G. 13) to be either unfounded or else to be explainable 
in a manner perfectly consistent with the ordinary definitions of 
iomicil. 

A result, therefore, of the examination of the three sets of cases, 
by which definitions of domicil have been tested and found wanting, 
is, that no one of these sets fulfils the conditions necessary to make it 
the criterion of a definition, and that the difficulty which has been 
found in reconciling several definitions with the Anglo-Indian cases, 
the allegiance cases, and the health cases tell rather in favour of 
thiin against the correctness of the definitions, which, because they 
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could not cover these casas, were naturally thought incorrect and 
unsatisfactory. 

A survey, in short, of the attempts which have heen made to define 
domicil, and of the criticisms upon snch attempts, leads to results 
which may bo summed up as followa 

First, — Domicil, being a complex term, must from the nature pf 
things be capable of definition. In other words, it is a term which 
has a meaning, and that meaning can be explained by analysing it 
into its elements. 

SeeoTidly, — All the best definitions agree in making the elements of 
domicil " residence " and " animus majieridV 

Thirdly. — Several of these definitions, such for example as Story's, 
Phillimore's, or Vice-Chancellor Kindersley's, have succeeded in giving 
an explanation of the meaning of domicil, which, even if not expressed 
in the most precise language, is substantially accurate. 

Fourthly. — The reason why English courts have been inclined to 
hold that no definition of domicil is satisfactory is that they have 
found it impossible to reconcile any definition with three sets of 
judicial decisions or dicta. When, however, these sets are examined, 
it is found that two of them consist of cases embodying \'iew8 of 
domicil now admitted to be erroneous, whilst the third set can be 
reconciled with all the best definitions of domicil. The great difficulty 
in short which English judges have experienced in discovering a satis- 
factory definition, arises from the fact that when of recent years the 
courts have been called upon to determine questions of domicil, they 
have been hampered by the almost insuperable difficulty of reconciling 
a generally sound theory with decisions or dicta delivered at a period 
when the whole subject of the conflict of laws was much less perfectly 
understood than at present. 
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The diflerent kinds of domicil may be classified or divided in dif- 
ferent ways, according to different principles of division. 

A. (i). Domicil imposed by operation of law; (ii) domicil 
acquired by act of party. — This division is exhaustive. Every 
domicil is, if its mode of creation be considered, either a domicil 
by operation of law, which is sometimes called a " necessary domicil," 
or a domicil acquired by the party's own act, which is genei-ally called 
a "domicil of choice." 

(i). Domicil hy ojferation of Law. — Such a domicil is one whicli a 
party receives by a rule of law, independently of any act of his own' 

z2 
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whereby he chooses a place or country as his home. Under this head 
fall the domicil of origin and the domicil of all dependent persons, 
such as infants or married women (pp. 96 — 119, ant^. Whether 
English law recognises any other instances of domicil by operation of 
law is fairly open to doubt A lunatic (pp. 129, 130, ardi). a convict 
(pp. 132, 133, ante\ or a person in the military or naval service of 
the State (pp. 139 — 143, ant^ cannot, it is true, in general fulfil the 
conditions necessary for effecting a change of domicil, but his domicil 
is not in strictness determined by a ride of law. It is not therefore 
(according to the view maintained in this work) a domicil by operation 
of law. 

(ii). Domic^'l acquired by act of Party. — Such a domicil is one 
which a person acquires as the result of his own act and choice by 
deliberately settling in a place or country. It is technically termed a 
domicil of choice, and its nature and mode of acquisition have been 
fully described in the foregoing pages (pp. 73 — 96, ante). 



B. (i) Domicil of origin ; (ii) domicil of choice. — ^This well-known 
classification of domicils (pp. 67 — 96, ant^ has the defect of not being 
exhaustive. The domicil, for example, of a married woman is neither 
a domicil of origin nor a domicil of choice. It is not, or need not 
be, the domicil she received at birth ; it is not therefore a domicil 
of origin. It is not or need not be the place or country chosen 
by herself for her home ; it is not therefore a domicil of choice. The 
assertion indeed has been made by Lord Westbury that the domicil 
of a wife is a domicil of choice (Vdny v. Udny, L. R 1 Sc. App. 
441, 457), but this doctrine, though resting on high authority, must 
(it is apprehended) be rejected as erroneous A woman, on her 
marriage, no doubt exercises an act of choice in marrying, but the 
legal consequence of her marriage, viz., the acquisition and perpetual 
retention of her husband's domicil, is the result not of choice but of 
a rigid rule of law, which may for legal purposes counteract the 
effect of a wife's choice of a home (Dolphin v. RobinSf 7 
H. L. C. 390). 



C. (i) Domicil of origin; (ii) domicil of choice; (iii) necessary 
domicil. — (See Story , s. 49 ; PhUlimore, ss. 67, 71.) — ^This threefold 
classification of domicils (which originates in a perception of the fact 
that the current division into domicQ of origin and domicil of choice 
is not exhaustive) is open to several objections. 

If " necessary domicil " means, as it often does, domicil by opera^ 
tion of law, then it ought to include, and not to be distinguished from, 
a domicil of origin. If '' necessary domicil '' means, as it sometimes 
appears to do, the domicil of dependent persons, such as infants or 
married women, then this threefold classification is merely the division 
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of domicils into domicil by operation pf law and domicil acquired by 
act of party expressed in a somewhat obscure form, since the domicil 
of origin and the so-called necessary domicil are each the respective 
names for the two sub-divisions of domicil which together make up 
the class of domicil by operation of law. 

The expression, further, " necessary domicil," is apt to cover an 
ambiguity of some importance. It often, as already pointed out, 
denotes the domicil of dependent persons ; so used the term means a 
domicil imposed by a rule of law. It sometimes, however, denotes the 
domicil of prisoners, lunatics, and others who cannot in fact 
change their home ; so used it means a domicil which, though 
it may not be imposed by a rule of law, cannot in fact be 
changed. When a wife is said to have a necessary domicil what is 
meant is, that though she can in fact acquire a home for herself, she 
cannot legally have any domicil except that of her husband. When a 
prisoner is said to have a necessary domicil what is meant is that he 
cannot change his domicil, because in fact he cannot acquire a home 
for himself. The word "necessary'' is no doubt applicable to the 
domicil both of a wife and of a prisoner, but it is not applied in the 
same sense to the one as that in which it is applied to the other. 



NOTE ni.— COMMERCIAL DOMICIL IN TIME OF WAR. 
A- PersorCa character determined by DomicU, 

(1 Duer on Insurance, pp. 494—523 ; 1 Kent (12th ed.), pp. 73—81 ; 
1 Amoidd Marine Insurance (3rd ed.), pp. 121 — 134). — In time of war 
the answer to the question wnether a person is or is not to be con- 
sidered an alien enemy is, in most cases at any rate, to be determined 
by reference not to his nationality or allegiance, but to his trading resi- 
dence or commercial domiciL Every person domiciled in a state engaged! 
in hostilities with our own, whether he is a born subject of that state or 
not» is to be regarded as an alien enemy (1 Arnould, p. 1 21 ; The Indi<xn 
Chiefs 3 C. Rob. 12, 22); and, speaking generally, a person domiciled 
in a neutral country is to be regarded as for commercial purposes 9u 
neutral, even though he be, in fact, a British subject, or a subject of a* 
state at war with England {The Danoiis, 4 C. Rob. 255 (n) ; 1 Duer, 
pp. 494, 495, 520). " The position is a clear one, that if a person 
" goes into a foreign country, and engages in trade there, he is, by 
" the law of nations, to be considered a merchant of that country, and 
" a subject for all civil purposes, whether that country be hostile or 
" neutral ; and he cannot be permitted to retain the privileges of a 



342 NOTE IIL— COMMERCIAL DOMICIL 

" neutral character, during his residence and occupation in an enemy'a 
"country" (1 Kent (12th ed.), p. 75). A person's character, in 
short, as a Mend or enemy is in time of war to be determined by 
what is termed his commercial domicil. Persons who are commer- 
cially domiciled in a neutral country are, as far as belligerents 
are concerned, neutrals ; whilst, on the other hand, persons commer- 
cially domiciled in a hostile country are, whatever their nationality 
or allegiance, to be considered enemies, for " persons resident in a 
** country, and carrying on trade there, by which both they and the 
"country are benefited, are to be considered the subjects of that 
" country, at least so far as to subject their property to capture by a 
"country at war with that in which they live " (Tabbs v. Bamldacky 
4 Esp. 108, 110, per Lord Kenyon). Thus, if there be a war between 
England and France, a British subject residing and trading in France 
is an alien enemy, whilst a British subject or a French citizen who 
resides and carries on business in Portugal is, even though he may 
trade with France, a neutral. 

R Nature of Commercial Domicil, 

The nature of the trading residence or commercial domicil, which 
determines a person's friendly or hostile character in time of war, may 
be made clear by comparing such commercial domicil with the domi- 
cil properly so called, which forms the subject of this treatise, and 
is, in this note, termed for the sake of distinction a civil domicil. 
Each domicil is a kind of residence, each boars a close resemblance to 
the other, but they are distinguished by marked differences. 

I. Itesemblance of Commercial Domkil to Civil Domicil. — A trading 
or commercial domicil bears so close a resemblance to a civil domicil 
that it is often described in language which appears to identify the 
two kinds of domicil. Thus Amould writes of the domicil which 
determines a person's character in time of war, " that is properly the 
" domicil of a person where he has his true fixed permanent home and 
" principal establishment, in which when present he has the intention 
" of remaining (animus manendi), and from which he is never absent 
" without the intention of returning {animus revertendi) directly he 
" shall have accomplished the purpose for which he left it " (1 Amo-uld 
Marine Insurance (3rd ed.), p. 121), whilst Duer states with regard to 
the national character of a merchant, " it is determined solely by the 
" place of his permanent residence. In the language of the law, it is 
" fixed by his domicil. He is a political member of the country into 
" which by his residence and business he is incorporated ; a subject of 
" the government that protects him in his pursuits that his industry 
"contributes to support, and of whose national resources his own 
" means are a constituent part " (1 Duer, p. 495). Nor are the points 
in wliich the two kinds of domicil resemble each other hard to discern. 
They are each kinds or modes of residence. The constituent elements 
of each are, first, " residence ; " secondly, a " purpose or intention " (on 
the part of the person whose domicil is in question) " with regard to 
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•* residence." In spite, however, of the terms used by high authori- 
ties, and of the undoubted likeness between the two kinds of domicil, 
they are different in essential particulars. 

II. Differences between Civil and Commercial Domicil. — The funda- 
mental distinction between a civil domicil and a commercial domicil is 
this : A civil domicil is such a permanent residence in a country as 
makes that country a person's home (see p. 44, ante) and renders 
it, therefore, reasonable that his civil rights should in many instances 
(see p. 153, a7ite) be detennined by the laws thereof. A commercial 
domicil, on the other hand, is such a residelice in a country for the 
purpose of trading theoe as makes a person's ti'ade or business con- 
tribute to or fonn part of the sesouxces of such country,. and renders 
it, therefore, reasonable that his hostile, friendly, or. neutral character 
should be determined by reference to the character of such country. 
When a person's civil domicil is in question, the matter to be deter- 
mined is whether he has or has not su settled in a given country as 
to have made it his home (p. 44, ante). When a person's com- 
mercial domicil is in question, the matter to be determined is whether 
he is, or is not, residing in a given country with the intention of 
ttontinuing to trade there. From this fundamental distinction arise 
the following differences : 

(i). Ae to ResideTice. — Eesidence in a country is in general primd 
facie evidence of a person having there his civil domicil, but it is only 
primd facie evidence, the effect of which may be quite got rid of by 
proof that a person has never lived in the country with the intention 
of making it his permanent home ; but residence is far more than 
prima facie evidence of a person's commercial domicil. In time of 
war a man is taken to be domiciled for commercial purposes in the 
country wliere he in faet resides, and, if he is to escape the effect of 
such presumption, he must prove affirmatively that he has the inten- 
tion of not continuing to reside in such country. A long period 
further of residence, which, as regards civil rights, is merely evidence 
of domicil, might, it would seem, be absolutely conclusive in determin- 
ing national character in time of war (1 Duer, pp. 500, 501 ; The 
Harmony, 2 C. Rob. 322). 

(ii). As to Intention, — The intention or anvmis, which,, in combina- 
tion with residence, constitutes a civil domicil, is different from the 
intention or animus which^ together with residence, makes up a com^ 
mercial domiciL 

The intention which goes to make up the existence of a civil 
domicil is the present intention of residing permanently, or for an 
indefinite period, in a given country (pp. 43 — 45, ante). The 
intention which goes to make up the existence of a commercial domicil 
is the intention to continue residing £ind trading in a given country 
for the present The former is an intention to be settled in a country 
and make it one's home, the latter is an intention to continue residing 
and trading there. Hence, on the one hand, a person does not acquire 
a civil domicil by residence in a country for a definite purpose or 
period (pp. 80, 81, ante), and cannot by residence in one country, e.g.^ 
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France, get rid of a domicil in another, e,g,y England, if he retains th^ 
purpose of ultimately returning to England as his home ; while, on 
the other hand, the intention '' which the law attrihutes to a person 
" residing in a hostile country is not disproved hy evidence that he 
" contemplated a return to his own country at some future period. If 
" the period of his return is wholly uncertain, if it remains in doubt 
" at what time, if at all, he will be able to accomplish the design, 
" the design, however seriously entertained, will not avail to refute the 
'' legal presumption. A residence for an indefinite period is, in the 
"judgment of law, not transitory, but permanent. Even when the 
'* party has a fixed intention to return to his own countiy at a certain 
" period, yet, if a long interval of time — an interval not of months, 
" but of years — ^is to elapse before his removal is to be effected, no 
" regard will be had to an intention of which the execution is so long 
"deferred" (1 Dv^, pp. 600, 501). 

D., domiciled in England, goes to British India with the full 
intention of residing there till he has made his fortune in trade 
and of then returning to England, where he has his domicil of 
origin. He resides in India for twenty years. He retains his 
English civil domiciL Suppose, however, that D., under exactly 
similar circumstances in every other respect, takes up his residence not 
in British India, but in the Portuguese settlement in India, and after 
war has broken out between England and Portugal, continues to 
i-eside and trade in the Portuguese settlement, though still retaining 
his intention of ultimately returning to England. D. thereupon 
acquires a Portuguese commercial domicil. f 

(iii). As to Abandonment. — The rules as to abandonment are different. 
A civil domicil once acquired can be changed only by complete aban- 
donment in fact of the country where a person is domiciled (In goods 
of Eaffend, 32 L. J. (P. & M.) 203 ; see Rule 8, p. 86, ante). The 
intention to change, even if accompanied by steps for carrying out a 
change, will not, it would seem, produce a change as long as the 
person whose domicil is in question continues in fact to reside in the 
country where he has been domiciled. 

A commercial domicil in time of war can, it would seem, be changed, 
under some oiroumstances, by the intention to change it, accompanied 
by steps taken for the purpose of effecting a change. " The native 
" national character, that has been lost, or partially suspended, by a 
" foreign domicil, easily reverta The circumstances, by which it may 
"be restored, are much fewer and slighter than those that were 
" originally necessary to effect its change. It adheres to the party no 
" longer than he consents to bear it. It is true, his mere intention 
* to remove — not manifested by overt acts, but existing secretly in his 
" own breast, ... is not sufficient to efface the character that 
"his domicil has impressed; something more than mere verbal 
" declarations, some solid facts, showing that the party is in the act of 
" withdrawing, is always necessary to be proved ; stillf neither his 
" acttidl return to his own country, nor even his actual departure from 
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^^tht territories of thai in which fie has resided, is indispensable** 
(1 Duer^ pp. 514, 515). 

(iv). As to Domicil by operation of Law. — It may fairly be doubted 
whether the rules as to domicil by operation of law, e.g., in the case 
of persons who have in fact no home, or of dependent persons, which 
play so large a part in the law of civil domicil, can be without con- 
siderable limitations applied to the ascertainment of commercial domicil. 
D., for example, is a French subject, whose domicil of origin is English. 
He has an acquired domicil in France. Both France and America 
declare war against England. D. thereupon leaves France, intending 
to settle in New York. He resumes during the transit from one 
country to another his domicil of origin (pp» 86 — 96, ante) ; but it 
can hardly be supposed that he is not during such transit an alien 
enemy. D., again, is an infant, or a married woman, canying on a 
commercial business on his, or her, own account in France during a war 
with England. It can hardly be maintained that the fact of the 
father in the one case, or the husband in the other, having an EngUsh 
domicil and being resident in England will free D. from the character 
of an alien enemy. 

(v). As to Special Rides. — There are one or two rules as to commercial 
domicil which can have no application to an ordinary civil domicil. 
Thus, according to American decisions at least, an American citizen 
(and the same principle would perhaps be applied by English courts to 
British subjects) cannot, by emigration from his own country during 
the existence of hostilities, acquire such a foreign domicil as to 
protect his trade during the war agaiost the belligerent claims either 
of his own country or of a hostile power (1 Duery p. 521 ; T?ie Dos 
HemianoSy 2 Wheaton 76). So, again, a neutral merchant may, at 
any time, withdraw his property and funds from a hostile country, 
and such a withdrawal may restore him to bis neutral domiciL But 
whether the subject of a belUgerent state can, after the outbreak of 
hostilities, withdraw from a hostile state so as to escape the imputation 
of trade with the enemy is doubtful. If the withdrawal can be 
effected at all, either it must be done within a short period after the 
outbreak of war, or any delay in affecting it must be shown to have 
arisen from necessity or from compulsion {The Diana, 6 C. Bob. 59 ; 
The Ocean, ibid., 90 ; The Presidefd, ibid., 277 ; 1 Duer, p. 619). 



C. Per8on*s CivU need not coincide with his Commercial DomicU. 

From the distinctions between a civil and a commercial domicil, the 
conclusion follows that a person may have a civil domicil in one 
country, and, at the same time, a commercial domicil or residence in 
another. Thus, suppose that D.'s domicil of origin is English, but 
that he goes to France and sets up in trade there without any purpose 
of making France his permanent home, but with the distinct intention 
of returning to England within ten years. He clearly retains his 
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English domicil of origin ; and the outbreak of a war between France 
and England does not of itself affect D/s civil domicil. 

If D. continues to reside and trade in France after the outbreak of 
hostilities, though without any change of intention as to the time of 
his stay in France, he will acquire^ a French commercial domicil. In 
other words, he will have a civil domicil in England and a commercial' 
domicil in France. 

Nor is this fact reaily inconsistent with Eule 3 (see p. 61, ante) 
that no j)erson can, at the same time, have more than one domicil. It 
only illustrates the fact constantly dwelt upon in this work, that 
residence is different from domicil, and that a person while domiciled* 
in one country may, in fact, reside in another. 



NOTE IV.— RULES AS TO IMMOVEABLES (LAND). 

A. General Principle. 

The general principle of the English Common Law is that the 
ordinary law of the country where land or real property is situated 
{lex situs) exclusively governs the rights of the parties, the modes of 
transfer, and the solemnities which accompany them {Story ^ ss. 424, 
428). This principle applied to land in England (with which alone* 
this note is concerned) leAds to the following resiQts : — 

(1). As to Cajxicity, — ITie capacity to alienate or acquire land 
depends wholly on the ordinary rules of English law without any 
reference to the law of the owner's domicU {Story, s. 431 ; but see 
Westldke, s. 89). 

(2), As to Restrictions on Alienation, — These are governed wholly 
by the lex situs. Enactments against the alienation of land in mort- 
main or for charitable uses apply to all land in England, whatever be 
the domicil of the owner {Curtis v. HvMoTiy 14 Ves, 537, 641 ; 
contrast Mackintosh v. Toumsend, 16 Ves. 330). 

(3). As to Forms of Alienation. — Land in Englsoid must be con- 
veyed according to the ordinary forms of English law {Story, a. 434 ; 
Westlake, s. 82). 

(4). As to Marriage. — The mutual rights of husband and wife over 
each other's immoveable property in England are (independently of the 
effect of a settlement) regulated by the ordinary rules of English law 
without reference to the law of the husband's domicil, or of the country 
where the marriage takes place {In goods of Oentili, Irish L. R. 
9 Eq. 641). 

(5). As to Bankruptcy. — A bankruptcy does not transfer to the 
representative of the creditors any land situated out of the country 
where the bankruptcy takes place. Hence a bankruptcy in France 
or Australia does not affect the bankrupt's lands in England {Cockerell 
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V. DickenSy 3 Moore P. C. 98 ; Williams^ Bankruptcy (2nd ed.), 
p. 96 ; Westlake, as. 282, 283), and subject to the apparent excep- 
tion mentioned below, the o^vlle^ship of lands in England is in no 
way affected by a bankruptcy in a foreign country. 

(6). As to Death, — The effect of the death of the owner of land in 
England on the succession to his land is, subject to the apparent 
exception mentioned below, governed wholly by the ordinary rules of 
English law without any reference to the law of his domicU. If he 
dies domiciled in France and intestate his freeholds descend to his 
heir, and his leaseholds are distributed exactly as they would be if 
he had died domiciled in England {Birtwhidle v. Vardill, 2 CI. 
& F. 671 ; Ferdon v. Livingstone^ 3 Macq. 497; Freke v. Lord Car- 
bery, L, R 16 Eq. 461 ; In goods of Gentili, Irish L. R. 9 Eq. 541), 
subject, however, to the proviso that the legitimacy of his successor, 
and hence indirectly the distribution of the leaseholds, may depend on 
the law of France (see pp. 181, 191, 192 ante). If he dies domici ed 
in France, having made a will, the validity and effect of his will in 
respect of real estate will bedetermined wholly with reference to the 
law of England {Coppin v.Coppin, 2 P. Will. 291). 

B. Hxceptions to Ghneral Principle, 

There are one or two apparent exceptions to the general principle 
that land in England is wholly governed by the lex situs, 

(i). As to Bankruptcy, — A Scotch (or Irish X) bankruptcy transfers to 
the trustee or assignee the lands of the bankrupt in England 
{Williams' Bankruptcy (2nd ed.), p. 96 ; 19 & 20 Vict. c. 79, s. 102 
(Scotch) ; 20 & 21 Vict. c. 60, s. 268 (Irish) ). This exception to the 
rule that a foreign bankruptcy does not affect lands in England is 
little more than apparent. A Scotch or Irish bankruptcy, as also an 
English bankruptcy, takes place under an Imperial Act, which affects 
the whole of the bankrupt's property throughout the British 
dominions. 

(ii). As to Wills of Chattels Real under 24 & 25 Vict, c. 114.— 
Chattels real are, for most purposes, included under the rules as to 
immoveables. Under 24 & 25 Vict, c, 114, s. 1 (see pp. 303 — 305, ante), 
a British subject can, when out of the United Kingdom, make a valid 
will of personal estate in the form required by the law of the place 
where the same is made, or by the law of the place where the testator 
has his domicil of origin. K, therefore, D., born in the Mauritius, 
goes to France, he can, if the term " personal estate," as used in the 
Foreign WiUs Act, includes chattels real (as to which there is no 
decided case), make a will of leasehold property in London which 
will be valid here, though not executed in accordance with the 
requirements of the English Wills Act, i,e,, though not complying 
with the lex situs. It must, however, be pointed out that should the 
validity of such a will ever come in question the courts may hold that, 
in spite of the use of the term personal estate, the Foreign Wills 
Act was intended to apply only to moveables. 
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NOTE v.— LEGITIMATION. 

Qix^ixm. — Do English courts ever admit the legitimacy of a person 
bom out of lawful wedlock % 

To this question two dififerent answers may be given. 

First Aiiewer, — Our courts hold that the question of a child's 
legitimacy is to be determined by the law of the father's domicil at 
the time of the child's birth. Hence the child of parents domiciled in 
Scotland becomes, on their subsequent marriage, in strictness legitimate 
in England, and is held by o\ir courts to be legitimate, though, owing 
to the special rules governing the descent of land in England, he cannot 
be heir to English real estate. 

This answer, which is in accordance with the view maintained 
throughout this treatise is, it is apprehended, the right one, and is in con- 
formity with expressions used by the courts in several eases {JRe DotCb 
Estate, 27 L. J. (Ch.) 98, 100; Skottowe v. Young, L. R. 11 Eq. 474, 
477). But we must admit that the reported decisions are indecisive, 
and are compatible with a different view. 

Second Answer. — Our courts do not, in strictness, admit the 
legitimacy of any persons born out of lawful wedlock. The Scotch 
cases, such as Udny v. Udny, L. E. 1 Sc. App. 441, are decisions as 
to Scotch law, and only determine that the son of a man domiciled in 
Scotland can, under Scotch law, be legitimated by the subsequent 
marriage of lus parents. Nor do the cases regulating succession to 
moveables go further than deciding that such succession is to be 
regulated wholly by the law of the country where the deceased person 
is domiciled. Under this rule an illegitimate child may claim 
moveables in England if the law of his father^s domicil entitles him 
to share in the succession (Doglioni v. Orispin, L. R. 1 H. L. 301). 
The fact, therefore, that a legitimated person may succeed to his 
father's moveables does not prove that our courts admit his 
l^itimacy. 

Though this second answer does not, it is conceived, fairly represent 
the view taken by our courts, there is, it must be admitted, no reported 
case which gives a decisive reply to the question raised in this note. 
The effect given by English tribunals to the law of a deceased person's 
domicil in determining the succession to his moveables, makes it in 
general unimportant to decide what may be the theoretical view taken 
by our courts as to the legitimacy of persons entitled under the law of 
D.'s domicil to succeed to his moveable property. If, for example, 
English tribunals hold that the legitimated son of a Scotch intestate 
dying domiciled in Scotland is entitled to succeed to his father's 
goods, it makes no practical difference whether English courts base 
his right to succeed on his legitimacy, or whether they base it on 
the ground that though not legitimate he is held so by the law of 
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Scotland, and that his right to moveables in England is governed 
wholly by Scotch law. Still, cases may be imagined, the decision of 
which must depend on the view taken by English courts as to the 
possible legitimacy of a person bom before the marriage of his parents. 
D., for example, a man domiciled in Scotland, has by M. an illegitimate 
child C. D. , after C. 's birth, marries M. , and later in life becomes and dies 
domiciled in England without leaving a wilL If C is strictly legitimate 
under English law, i.e., if the first suggested answer is right, he is 
entitled to succeed to D.'s English moveables. If C. is not strictly 
legitimate under English law, i.e., if the second suggested answer is 
right, he is not entitled to succeed to D.'s English moveables. He is 
not entitled under English law, because he is not legitimate. He 
cannot make out a title under Scotch law, because D. did not die 
domiciled in Scotland. Two cases, Chodman v. Goodman, 3 Giff. 
643, and Boyes v. Bedcde, 1 H. & M. 798, each appear to raise in 
substance the question whether a person bom out of lawful wedlock 
can be in England legitimated by the subsequent marriage of his 
parents. As, however, the decision in the first case is in favour of, 
and in the second is against, such person's legitimacy, neither case can 
be considered decisiva 

The right conclusion appears to be that, while the first suggested 
answer is probably correct, its correctness cannot be considered free 
from doubt. 



NOTE VI.— THEORIES OF DIVORCE. 

The doctrine maintained by the courts of any country with regard 
to jurisdiction in matters of divorce and points connected therewith, 
ultimately depends upon the view entertained by such courts with 
regard to the nature of divorce. On this matter three different 
theories, depending at bottom on the different views which may 
be taken of marriage, have been maintained at different times 
and in different countries. These theories may for convenience be 
termed the " contractual theory," the " penal theory," and the " status 
theory * ' of divorce. 

1. The Cofttractual Theory. — Marriage may be regarded mainly as 
a contract between the parties thereto (2 Steph. Com. (7th ed.), p. 240). 
On this view of marriage, divorce is naturally regarded as the rescis- 
sion of the marriage contract^ on the terms or conditions (if any) for its 
determination agreed upon between the parties at the time of the 
marriage ; as, for example, that it might be put an end to on the ground 
of incompatibility of temper, or of the husband's desertion of the 
wife. Even on what may be termed the extreme contractual theory, 
marriage has never in modem times been put on exactly the same basis 
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as other agreements. The conditions of the contract, as to its rescission 
and otherwise, have never, in Christian countries at least, been held 
to be subject to variation at the will of the parties, but have always been 
treated as determined by the law of the country under which the 
marriage is made. It has further been almost universally held that 
a marriage CAn be dissolved only by public authority. Still, on the 
contractual view, a divorce may fairly be described as the rescission 
of a contract, and the right to divorce may be regarded as the right 
of the party aggrieved to have the marriage contract rescinded on the 
conditions, if any, agreed upon between the parties with reference to 
its rescission. 

Results of TJieory, — From this theory two consequences naturally 
ensue. First, if the parties marry under the law which, like that pf 
England before 1858, or of modem Italy, does not recognise divorce, 
neither of them can have under any circumstances the right to petition 
for a divorce from the tribunals of any country whatever. For a 
person who has married, for instance, under the law of Italy, has 
entered into an agreement, one of the terms of which is that it shall 
never be rescinded. He cannot, therefore, have, in virtue of this 
contract, a groimd for applying to the courts of any country whatever 
for its rescission {Tovey v. Lindsay, 1 Dow. 117, 131, 140). Secondly, 
jurisdiction in matters of divorce belongs, on this view, exclusively to 
the tribunals of the country under the law of which the marriage was 
celebrated. The latter conclusion is no doubt not an inevitable, but 
is certainly a natural, result of the general theory. 

Defects of Theory. — The contractual theory, though often maintained, 
has never been found satisfactory ( Warrender v. Warrender, 2 CL & 
P. 488 ; Mordaunt v. Mordaunt, L. R. 2 P. & M. 103, 126, judg- 
ment of Lord Penzance). The parties to a marriage do not in 
fact contemplate its rescission, but intend to enter into an agreement 
for life. The intervention, again, of the State aims rather at the 
punishment of an offender or the relief of a person injured by the 
misconduct of another, than at the giving effect to a contract. 

2. Penal Theory, — Marriage may be regarded as a contract imposing 
on each of the parties duties in the fulfilment of which the State is so 
much concerned that the breach thereof exposes the offender to legal 
penalties. On this view of marriage a divorce is naturally regarded 
as the penalty inflicted by the State on offences against the marriage 
relation. 

Besylts of Theory. — ^Tbe "penal theory" is inconsistent with the 
view that the right to divorce depends on the terms imposed by the 
law under which the parties married. The hability to divorce depends, 
on this view, like the liability to other criminal punishments, on the 
law of the place where the criminal is residing, or where the offence is 
committed. Hence, jurisdiction in matters of divorce is, on this 
view, given by the temporary residence of married persons within a 
given country, especially if the offence against the marriage relation, 
e.g.y adultery, is committed within the limits of such country. The 
penal theory of divorce has not on the whole been favoured by 
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English tribunals (Mordaimt v. Mordaunt, L. R 2 P. & M* 109 ; 
Moi'daunt v. Moticreiffe, L. R 2 H. L. Sc. 374), but has certainly 
iniluenced Scotch courts, and affoi'ds the theoretical justification for 
the freedom with which they have in practice exercised jurisdiction 
in matters of divorce. 

Defects of Theory. — This view has at least two defects. Divorce is 
not of necessity a penal proceeding. It may, as in countries where it 
is granted because of the lunacy of one of the parties to the mar- 
riage, not be the punishment for any offence, and is, in any case, far 
more naturally looked upon as a measure of i*elief to the husband or 
wife, or to both, than as a punishment to either. If, in the second 
place, divorce be the punishment for a crime, there is a difficulty in 
seeing why it should have an extra-territorial effect. 

3. Status Tlieory. — Marriage may be regarded as a contract which 
creates or constitutes a special status^ viz., the status or condition of 
husband and wife (see pp. 153 — 155, aiite). On this view of 
marriage a divorce is the act by which a State through a public 
authority dissolves or puts an end to the marriage status, 

Besults of Tlieory, — First, the claim to divorce has, on this view, 
no connection with the terms of the marriage contract, for a divorce is 
not the rescission of an agreement, but the extinction of a status, the 
continuance of which is in the judgment of the State inexpedient, 
whether On grounds of justice or of policy. Hence, secondly, the 
fact that the parties were married under a law which did not recognise 
divorce, affords no reason why the courts of a State, the law of which 
does recognise divorce, should not dissolve their maiTiage. Thirdly, 
jurisdiction to dissolve a marriage naturally belongs on this view 
exclusively to the tribunals of Sie country where the parties are 
domiciled. For this is, according to the doctrine generally prevalent, 
the country to which the parties belong, and by the law of which 
their statics is determined (see judgment of Brett ^ L.J., Nihoyet v, 
Niboyet, 4 P. D. 1, 9). Fourthly, a judgment pronounced by such 
tribunals has effect everywhere. 

It should be noticed that the courts of countries, as, e.g., Italy, whose 
law makes allegiance and not domicil determine a person's status, natur- 
ally hold that the right to divorce depends on the law of the country 
of which the parties to a marriage are citizens, and that jurisdiction in 
matters of divorce belongs exclusively to the courts of such country. 



NOTE VIL— EFFECT OF FOREIGN DIVORCE ON 

ENGLISH MARRIAGE. 

1. State of Late before 1858. — Till the year 1858, when the Divorce 
Act, 20 & 21 Vict. c. 85, came into operation, our courts leant towards 
the contractual theory of divorce (see p. 349, ante), and on the whole 
held that the right to divorce depended on the terms of the mar- 
riage contract (Tovey v. Lindsay, 1 Dow. 117, 131, 140). From this 
theory, combined with the fact that no means then existed by which 
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a marriage could be dissolved in due course of law by the English 
courts {Wilkinson v. Oihson, L. R 4 Eq. 162, 168), arose two doc- 
trines which, on the whole, received the approval of English tribunals. 
The first doctrine was that no foreign court could, under any circum- 
stances, pronounce a divorce which should be held valid in England 
of the parties to an English mamage. This view, which was a 
legitimate inference from the premises on which it was based, may 
be termed the received doctrine. No decision can be cited which 
shows that our courts ever, prior to 1858, recognised the right of 
foreign tribunals to dissolve an English marriage, and several decisions 
exist which can hardly with fairness be interpreted as consistent with 
the opinion that an English marriage was, under any circumstances, 
dissoluble {Lollei/s Case, 2 CI. & F. 567 ; McCarthy v. De Caix, 2 
CI. & F. 668). But though the dogma that an English marriage was 
indissoluble was the received opinion of the courts, it was one which 
never obtained decisive judicial sanction* The cases which can be 
cited in its support do not go further than showing that our courts 
would not recognise a divorce when the parties to it were not domiciled 
in the country where the divorce was oLtained, and it has even been 
maintained that the position, that a foreign tribunal can dissolve an 
English marriage when the parties thereto are domiciled within its 
jurisdiction, is consistent with all English decisions, though it may 
not be consistent with the resolution of the judges in Lolley's case 
{Shaw V. GotUd, L. E. 3 H. L. 66, 85). Though, in short, before 
1858 the contractual theory was on the whole predominant, yet it 
never received fuU legal recognition, whilst its effects were counter- 
acted by the partial influence of what we have termed the giatus 
theory of divorce ( Warrender v. Warrendery 2 CL & F. 488 ; Corir 
way V. Beadey, 3 Hagg. Ecc. 639). The second doctrine resulting 
from the contractual theory was that every marriage celebrated in 
England was an English marriage, and, therefore, indissoluble by the 
decree of a foreign tribunal Hence it was on one occasion decided 
that the marriage in England of a Dane domiciled in Denmark could 
not, as far as effects in England went, be dissolved by a Danish divorce. 
The conclusion, however, that every marriage celebrated in England 
was an English marriage, and, therefore, indissoluble, was erroneous, 
even on the contractual theory of divorce. For even if the right to 
divorce depends on the terms of the marriage contract, these terms 
are fixed by the law of the country subject to which the marriage is 
made, which, no doubt, in general is the law of the country where the 
marriage is celebrated, but may be the law of the country where the 
husband is domiciled. This was perceived long before the pass- 
ing of the Divorce Act, and the better, though not the pre- 
dominant, opinion was, that the marriage in England between parties of 
whom the husband was domiciled, for example, in Scotland, was not 
an English but a Scotch marriage, and, therefore, not affected by the 
rule making English marriages indissoluble ( Warrender v. Warrender, 
2 CL & F. 488; Oeile v. OeOs, 3 H. L. C. 280). The state of the law, 
therefore, prior to 1858, may be thus summed up. 
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\st^ An English marriage was generally held to he indissoluhle, 
though some lawyers inclined to the opinion that when the parties to 
such a marriage were domiciled in a foreign countiy they might obtain 
a divorce which would he held valid in England. 2ndly, The courts 
often identified a marriage celebrated in England with an English 
marriage, but the better opinion was that the character of a mairiage 
depended on the domicil of the husband at the time of its celebration. 

2. State of the Law since 1858. — Our courts have, since 1858 (it is 
conceived), surrendered the theory that an English marriage cannot be 
dissolved bj a foreign divorce, and admit that where the parties to 
such a marriage are bwidjide domiciled in a foreign country the tribunals 
of that countiy have jurisdiction to pronounce a divorce which will 
in general be held vahd in England. This view of the present state of 
the law has been maintained throughout this treatise (see pp. 233 — 
240, aw^€),and, though not conclusively established by any reported case, 
can be maintained with some confidence on the following grounds : — 

First. — The Divorce Act strikes at the root of the theory that no 
English marriage can be dissolved by a foreign court. For the Act, 
by providing regular means for divorce, disposes of the contention that 
an English marriage is a contract entered into on the terms that it 
shall never be rescinded ; and further, being applicable to marriages 
made before the time when the Act passed, amounts to something like 
a legislative declaration that the right to divorce does not depend upon 
the terms of the marriage contract. Secondly. — Even independently of 
the effect of the Divorce Act, English Judges have, in modern times, 
shewn an inclination to reject the contractual theory of divorce 
(Mordaujd Y. Mardaunt, L. E. 2 P. & D. 103, 126, 127; Sliaw \. 
Gould, L. R 3 H. L. 55, 90, 91), and, at the same time, have, on one 
occasion, at least, distinctly repudiated what we have termed the penal 
theory (Mordaunt v. Moficrieffe, L. R. 2 H. L. Sc. 374). Add to this, 
that though no reported case establishes the doctrine that a foreign 
divorce can dissolve an English marriage, yet strong judicial dicta may 
be cited in favour of the view that questions of divorce have reference 
to status, and ought, therefore, to be decided wholly by the courts of 
the country where the parties are domiciled (Wilson v. Wilson, L. 
E. 2 P. <k b. 435, 442 ; Nibayet v. Nihayet, 4 P. D 1, 19 ; Shaw v. 
Att(ymey-Gmeral, L. R 2 P. & D. 156, 161, 162, Shaw v. Gaidd, L. 
E. 3 H. L. 55, 85, and see pp. 234 — 237, ante). But this view is at 
bottom absolutely inconsistent with the maintenance of the opinion 
that no foreign decree of- divorce can dissolve an English marriage. 
Thirdly. — The Divorce Court has pressed to the utmost the claim to 
jurisdiction over all persons domiciled in England ( Wilson v. Wilson, 
L. E. 2 P. & D. 435, and see pp. 228 — 233, ante), and in the absence of 
decisions to the contrary, it may safely be assumed that our courts will 
in general concede to foreign tribunals, the same jurisdiction in respect 
of English marriages which our courts claim for themselves in respect 
of foreign marriages. 

The present state of the law is, therefore (it is conceived), that a 
foreign divorce, if pronounced by a divorce court of the country where 

A A 
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the parties are domiciled, will in general dissolve an English marriage, 
and be held valid in England. 

3, Jxiriadiction of Scotch courts to dissolve an English marriage f 
— The Scotch courts adopting in the main the " penal " theory of 
divorce (see pp. 350 — 351, ante, Utterton v. Tewsh, Ferg. Div. Cases 2o) 
have never admitted that the fact of a marriage being celebrated in 
England, or of its being in strictness an English marriage, deprives 
them of jurisdiction to grant a divorce (2 Eraser, Treatise on H^isbatnl 
and Wife (2nd ed.), pp. 1286—1294; Warrender v. Warrender, 2 
CL & F. 488). They have further maintained that junsdiction is 
given by (i) the commission in Scotland of a divorce offence {focus 
delicti) and the pergonal citation of rhc defendant (2 Fraser (2nd ed. ), 
1288, 1289) ; or (ii) the residence of the parti<»s, (t.e., in effect of the 
husband) in Scotland for a period of forty days (see Ringer v. Churchill, 
2 D. 307 ; Jack v. Jack, 24 D. 467) ; or (iii) the bond fide domicil of 
the parties in Scotland. The English courts have never conceded the 
validity of the claims put forward by Scotch tribunals. They shewetl 
at one time, as already pointed out, (pp. 352, 353, an^e), a disposition to 
maintain that every marriage celebrated in England was an English 
marriage, and that a Scotch divorce could not dissolve an English mar- 
riage as regards its effect in England (LoHei/s Case, 2 CI. & F. 567), 
and have since no less than before the passing of the Divorce Act 
(Shaw V. Gotdd, L. li. 3 H. L. 55) strenuously maintained that no 
decree of a Scotch court can divorce the parties to an English mar- 
riage, unless they are domiciled in Scotland at the time of the divorce. 
This difference of view as to jurisdiction in divorce has led to much 
controversy and some practical inconvenience. The important ques- 
tion, however, whether an English marriage can under any circum- 
stances be dissolved as regards its effects in England by a Scotch 
divorce has never been raised in such a form as to receive absolute 
decision. For Ldley's Case (2 CI. & F. 567) only decides that 
English courts will not recognise the validity of a divorce pronounced 
by the court of a country where the parties are not domiciled, whilst 
Warrender v. Warrender (2 CI. & F. 488) only decides a matter of 
Scotch law, viz., that the Scotch courts claim jurisdiction to divorce 
persons who though married in England are at the time of the divorce 
domiciled in Scotland. But though the answer to the enquiry raised 
cannot be treated as decisively determined by authority, the following 
considerations suggest what the answer ought to be, and point to the 
conclusion that the opinions entertained by the Scotdi and the English 
tribunals respectively admit of reconciliation. 

First. — The Scotch courts, as represented at any rate by the House 
of Lords, would appear to have surrendered the claim to dissolve the 
marriage of persons not domiciled in Scotland, or at least to look with 
great doubt on the doctrine that either the locus delicti or residence 
for forty days gives jurisdiction in matters of divorce, (Pitt v. Pitt, 4 
Macq. 627 ; Jack v. Jack, 24 D. 467 ; Ringer v. ChurchiU, 2 D. 307.) 
It is, however, perfectly clear that the Scotch courts, even if they 
surrender other grounds of jurisdiction, claim jurisdiction to dissolve 
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the marriage of any persons domiciled in Scotland. ( Warrender v. 
Warrender, 2 CI & F. 488.) 

Secondly. — English courts have, as already pointed out, (see pp. 
234, 237, 352, 353, ante)^ all but ceased to maintain that a marriage 
celebrated in England is of necessity an English marriage, and have 
shewn a marked inclination to concede that even an English marriage 
may be dissolved by the tribunals of any country where the parties are 
domiciled at the time of divorce. 

It therefore appears to follow that a Scotch divorce will in general 
be held valid in England if the parties to the marriage are, when 
divorced, domiciled in Scotland^ that such a divorce will not be held 
valid if the parties are not domiciled in Scotland, and that the con- 
troversy between the English and the Scotch courts may be reconciled 
by the admission on each side that domicil is the true criterion of 
jurisdiction in matters of divorce. 



NOTE VIII.— EXTRA-TERRITOETAL EFFECT OF 
DISCHARGE IN BANKRUPTCY. 

Rule i.— -4 discharge under the bankruptcy law of any country 
from any debt or liability is a discharge, in the courts of sudi country, 
from such debt or liability wherever contracted, {Armani v. Castrique, 
14 L. J. (Ex.) 36, 38.) 

X., a Frenchman, becomes indebted in France to A., also a French- 
man. X. becomes bankrupt in England, and obtains his discharge. 
A. cannot maintain an action in England for the debt agaiost X. 
(Armani v. Castrique, 14 L. J. (Ex.) 36 ; Ellis v. McHenry, L. R 6 
C. P. 228.) 

Rule iL — A discharge from a debt or liability under the bankruptcy 
law of the country in which the debt or liability has arisen is a dis- 
charge from such debt or liability in the courts of every cduntry (Ellis 
V. McHenry, L. R 6 C. P. 228, 234, judgment of BoviU, C.J. ; 
Bartley v. Hodges, 1 B. & S. 375, 30 L. J. (Q.B.) 352 ; PhUlips v. 
Eyre, L. R 6 Q. B. 1, 28 ; Story, s. 340). 

X. incurs a debt to A. in Victoria for goods there sold and delivered 
by A to X. Afterwards X. obtains a discharge under the Victorian 
insolvent law. A cannot sue X. for the debt in an English court 
(Gardiner v. Houghton, 2 B. & S. 743. Quellin v. Moisson, 1 
Knapp, P. C. 265 ; Smith v. Bv.chanan, 1 East, 6). 

X. in Baltimore draws a bill on M. in London payable to A. M., 
the drawee, refuses to accept the bilL X. becomes bankrupt in 
America, and obtains a discharge under the bankruptcy laws of the 
United States. A. cannot sue X. in an English court for the amount 
of the bill. (Potter v. Brown, 5 East, 124.) 

Rule iii. — Subject to the apparent exception hpreinnfter men- 
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iton^, the discharge from a debt or liability under the bankruptcy 
law of a country where such debt or liability did not arise is not a 
discharge in the courts of any other country (Ellis v. McHenry, L. R. 
6 C. P. 228, 234 ; Smith v. Buclianan, 1 Eaat, 6 ; Lewis v. Owen, 
4 B. & Aid. 654 ; Phillips v. Allan, 8 B. A C. 477 ; Bartley v. 
Hahjes, 1 B. & S. 375, 30 L. J. (Q. B.) 352). 

A., in England, draws a bill of exchange against X. in England. 
X. accepts the bill which he does not pay in due course. X. after- 
wards becomes bankrupt in Victoria, and obtains a discharge there 
under a Colonial insolvency Act. A. can in spite of the discharge 
under the Victorian Statute maintain an action in England against 
X. for the amount of the bill (Bartley v. Hodges, 1 B. & S. 375, 30 
L. J. (Q.B.) 352). 

X. buys goods in England of A. X. afterwards obtains at New 
York a discharge under the New York bankruptcy law. The dis- 
charge is no answer to an action by A. in an English court against X. 
for the price of the goods (Smith v. Buchanan, 1 East, 6). 

Appahent Exception. — A discJiarge from a debt or liability under 
a bankruptcy Act of the Imperial Parliament is a discharge from sucJi 
debt or liability in the courts of any country forming part of the British 
dominions (Ellis v. McHenry, L. R 6 C. P. 228). 

X. incurs a debt to A. in Victoria. X. afterwards makes an arrange- 
ment with his creditors by a composition deed under an English 
bankruptcy Act. A. brings an action in the Victorian courts for the 
amount of the debt. The arrangement under the English composition 
deed is an answer to the action. (Ellis v. McHenry, L. R. 6 C. P. 228.) 

X. incurs a debt to A. in England and to B. in Scotland. X. 
then obtains a discharge under the Irish Bankruptcy Act. A. sues X. 
in an English court for the English debt, and B. sues him, also in an 
English court, for the Scotch debt. The discharge is an answer to 
both actions. (Fergusson v. Spencer, 2 Scott, N. R 229 ; Sidaway v. 
Hay, 3 B. & a 1 2.) 

As to this exception two points deserve notice. First, — ^The excep- 
tion is only an apparent one. For the purposes of the Imperial bank- 
ruptcy Acts the British dominions form one country or law district. 
Hence the fact that a discharge under an English bankruptcy Act is 
in a Victorian court a bar to a debt contracted in Victoria ought to be 
considered in strictness rather an application of Eule L, p. 355, ante, 
than a real exception to Rule iii., p. 355, ante. Secondly, — Rule iiL com- 
bined with this exception, leads to the result that a discharge under an 
English bankruptcy Act is in Victoria a discharge from a debt con- 
tracted in Victoria or elsewhere, whilst a discharge under a Victorian 
bankruptcy Act is not in England a discharge from a debt or liability 
not arising in Victoria. That this is so is a consequence of the legal 
relation between the United Kingdom and the colonies. A Victorian 
court is subject to two legislatures^ viz., the Imperial Parliament and 
the Victorian legislature. A discharge under an Imperial bankruptcy 
Act is a command to all courts under the control of the Imperial Par- 
liamc^nt, I.e,, to idl courts throughout the British dominions, to treat 
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the bankrapt as discharged from liability. This command binds the 
Victorian courts, and they therefore recognise a discharge under an 
Imperial Act, even in respect of Victorian debts. A discharge under 
a Victorian bankruptcy Act is a command to all courts under the 
control of the Victorian legislature to treat the bankrupt as dis- 
charged from liability. This command also binds the Victorian 
courts. They therefore recognise a discharge under a Victorian Act 
in respect both of English and of Victorian debts. The commands, 
however, of the Victorian legislature do not bind English courts. 
Our tribunals, therefore, give the same effect to a discharge under a 
Victorian Act which they give to a discharge under the law of France 
or America. They regard it, that is to say, as freeing the bankrupt 
from liability for those debts only which have arisen in the country — 
Victoria — under the law of which he has obtained his discharge. 



NOTE IX.— FOREIGN WILLS ACTS. 
24—25 Vict., c. 114. 

An Act to a77ietid the Law loith respect to Wills of Personal Estate 

made by British Subjects. 

6th August f 1861. 

Be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same, as follows : 

1. Every will and other testamentary instrument made out of the 
United Kingdom by a British subject (whatever may be the domicil 
of such person at the time of making the same or at the time of his 
or her death) shall, as regards personal estate, be held to be well 
executed for the purpose of being admitted in England and Ireland 
to probate, and in Scotland to confirmation, if the same be made 
according to the forms required either by the law of the place where 
the same was made or by the law of the place where such person was 
domiciled when the same was made, or by the laws then in force in 
that part of her Majesty's dominions where he had his domicil of 
origin. 

2. Every will and other testamentary instrument made within the 
United Kingdom by any British subject (whatever may be the domicil 
of such person at the time of making the same or at the time of his 
or her death) shall, as regards personal estate, be held to be well 
executed, and shall be admitted in England and Ireland to probate, 
and in Scotland to confirmation, if the same be executed according to 
the forms required by the laws for the time being in force in that 
part of the United Kingdom wliere the same is made. 
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3. No will OT other testamentary instrument shall be held to be 
revoked or to have become invalid, nor shall the construction thereof 
be altered by reason of any subsequent change of domicil of the 
person making the same. 

4. Nothing in this Act contained shall invalidate any will or other 
testamentary instrument as regards personal estate which would have 
been valid if this Act had not been passed, except as such will 
or other testamentary instrument may be revoked or altered by 
any subsequent will or testamentary instrument made valid by 
this Act. 

5. This Act shall extend only to wills and other testamentary 
instruments made by persons who die after the passing of this Act. 



24—25 Vict. c. 121. 

An Ad to amend the Law in relation to the Wills and Domicil of 
British Subjects dying whilst resident abroad, and of Foreign 
Subjects dying whilst resident within her Majest]fs Dominions, 

6th August J 1861. 

Whereas by reason of the present Law of Domicil the wills of 
British subjects dying whilst resident abroad are often defeated, and 
their personal property administered contrary to their expectations 
and belief ; and it is desirable to amend such law, but the same can- 
not be effectually done without the consent and concurrence of foreign 
states : Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by authority of the same, as follows : 

1. Whenever her Majesty shsJl by convention with any foreign 
state agree that provisions to the effect of the enactments herein con- 
tained shall be applicable to the subjects of her Majesty and of such 
foreign state respectively, it shall be lawful for her Majesty by any 
Order in Council to direct, and it is hereby enacted, that from and 
after the publication of such order in the London Gazette no British 
subject resident at the time of his or her death in the foreign country 
named in such order, shall be deemed under any circumstances to 
have acquired a domicil in such country unless such British subject 
shall have been resident in such country for one year immediately 
preceding his or her decease, and shall also have made and deposited 
in a public office of such foreign country (such office to be named in 
the Order in Council) a declaration in writing of his or her intention 
to become domiciled in such foreign country ; and every British 
subject dying resident in such foreign country, but without having so 
resided and made such declaration as aforesaid, shall be deemed for 
all purposes of testate or intestate succession as to moveables to. 
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retain the domicil he or she possessed at the time of his or her going 
to reside in such foreign country as aforesaid. 

2. After any such convention as aforesaid shall have been entered 
into by her Majesty with any foreign state it shall be lawful for her 
Majesty by Order in Council to direct, and from and after the publi- 
cation of such order in the London Gazette it shall be and is hereby 
enacted, that no subject of any such foreign country who at the time 
of his or her death shall be resident in any part of Great Britain or 
Ireland shall be deemed under any circumstances to have acquired 
a domicil therein, unless such foreign subject shall have been resident 
within Great Britain or Ireland for one year immediately preceding 
his or her decease, and shall also have signed and deposited with her 
Majesty's Secretary of State for the Home Department, a declaration 
in writing of his or her desire to become and be domiciled in England, 
Scotland, or Ireland, and that the law of the place of such domicil 
shall regulate his or her moveable succession. 

3. This Act shall not apply to any foreigners who may have 
obtained letters of naturalisation in any part of her Majesty's 
dominions. 

4. Whenever a convention shall be made belween her Majesty 
and any foreign state, whereby her Majesty's consuls or vice-consuls 
in such foreign state shall receive the same or the like powers and 
authorities as are hereinafter expressed, it shall be lawful for her 
Majesty by Order in Council to direct, and from and after the publi- 
cation of such order in the London Chzette it shall be and is hereby 
enacted, that whenever any subject of such foreign stat^ shall die 
within the dominions of her Mtgesty, and there shall be no person 
present at the Mme of such death who shall be rightful^ entitled to 
administer to the estate of such deceased person, it shall be lawful 
for the consul, vice-consul, or consular agent of such foreign state 
within that part of her Majesty's dominions where such fore%n sub- 
ject shall die, to take possession and have the custody of the personal) 
property of the deceased, and to apply the same in payment of his 
or her debts and funeral expenses, and to retain the surplus for the 
benefit of the persons entitled thereto ; but such consul, vice-consul, 
or consular agent shall immediately apply for and shall be entitled to 
obtain from the proper court letters of administration of the effects 
of such deceased person, limited in such manner and for such time as 
to such court shall seem fit 



NOTE X.— EECENT CASES ON DOMICIL. 

Three recent cases call for particular notice. 

1. Sottomayor v. De Barros, 2 P. D. 81, 3 P. D. 1.— By the law of 
Portugal a marriage between first cousins is illegal as being incestuous. 
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but may be celebrated under a Papal dispensation. D. and M., Portu- 
guese subjects, domiciled in Portugal, and first cousins to each other, 
came to reside in England in 1858, and in 1866 went through a 
form of marriage before the Registrar of the District of the City of 
London. In 1873 they returned to Portugal. Their domicil liad 
throughout continued to be Portuj?uese. In 1874, M., the woman, 
petitioned the Divorce Court to declare her marriage with D. null and 
void. The court refused to pronounce the manif^e void, holding that 
the court of the country where a marriage Sa contracted is not bound to r&- 
cognise the incapacities affixed by the law of the domicil of the parties 
to a contract of marriage, if such incapacities do not exist accordiog to 
the lex loci contractiis, and ought not to pronounce a marriage otherwise 
valid to be null and void by reason of such incapacities (2 P. D. 81). 
On appeal, the Court of Appeal reversed the decision of the court 
below, and held that the parties being by the law of their domicil 
under a personal disability to contract marriage with each other, their 
marriage ought to be declared null and void (3 P. D. 1). This deci- 
sion of the Court of Appeal may, till overruled, be taken to decide the 
following points, viz., first, that capacity to contract marriage, and 
perhaps capacity to contract generally, is to be determined by reference 
to the law of the contractor's domicil, and not by reference to the lex 
loci contractus ; secondly, that staivs or personal capacity is dependent 
upon the law of a person's domicil ; thirdly, that our courts have 
jurisdiction to determine the vcdidiiy of a marriage contracted in Eng- 
land, even though the parties to it are not and never have been domi- 
cileii in England. {Stmomn v. Mediae^ 2 Sw. & Tr. 67, 29 L. J. (P. & 
M.) 97, see Rule 48, p. 243, ante.) This case is, as to the main points 
involved, on the whole in conformity with the doctrines' of jurists, such 
as Savigny, but is hard to reconcile with earlier cases, such as Male v. 
Roberts^ 3 Esp. N. R 163 ; Dalrymple v. Dalrymple^ 2 Hagg. Const. 
54; Scrimshire v. Scrimshire, Ibid,, 395. There is, however, some 
logical difficidty in reconciling the claim of the court of the country 
where the parties are not domiciled to pronounce on the validity of a 
marriage with the view, which lies at the bottom of the decision, that 
status depends on the law of a person's domicil. 

2. Niboyet v. Niboyet, 3 P. D. 52, 4 P. D. 1. — D., a French subject, 
married M., a British subject, at Gibraltar in 1856. In 1862, D. was 
appointed French Vice-Consul in England, where he resided till 1869. 
From 1869 to 1875 D. held Consular appointments under the French 
Government out of England. In 1875, D. was appointed Consul in 
England, and resided in England, in discharge of his Consular duties, till 
the commencement of the suit for divorce in 1876. On 23rd October, 
1876, M. petitioned for dissolution of marriage, alleging adultery, 
coupled with desertion. It was held by the judge of the Divorce Court 
that the court had no jurisdiction to grant a divorce (3 P. D. 52). On 
appeal the Court of Appeal held (Brett, L J., dissenting), that the 
court had jurisdiction to grant a divorce (4 P. D. 1). 

This decision must, until overrulexi, be taken as certainly decid- 
ing, that under certain circumstances residence short of domicil 
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gives jurisdiction to the Divorce Court in matters of divorce, and, 
though not necessarily deciding this pointy may be cited as shewing, 
that the jurisdiction of the court in matters of divorce does not in any 
way depend upon domicil. ** I find myself," says James, L. J., " un- 
'' able to arrive at the conclusion that the domicil of the complaining 
" party ought to determine the existence of the limits of the jurisdic- 
" tion given by the English statute to the English court. The only 
" limitation which I can find is the limitation of the jurisdiction to 
" those matters which come under the category of matrimonial matters 
" in England, to every one of which the English law, with all its 
'* consequences, as far as England is concerned^ must be applied " (4 
P. D. 9). The doctrine here laid down is, no doubt, propounded by a 
judge of the highest eminence, but it is opposed to the judgments 
both of Sir Robert Phillimore and of Brett, L. J., and suggests the 
following criticisms : — First. — The Court of Appeal, while rejecting 
domicil as a criterion of jurisdiction, has not clearly pointed out what 
is the criterion by which the existence of jurisdiction is to be deter- 
mined. Secondly. — If domicil be abandoned as a test of jurisdiction 
the Divorce Act will in many cases be extended to parties whose 
home is in Ireland, a result which it is difficult to believe was con- 
templated by the legislature. Thirdly. — The doctrine of the Court of 
Appeal is opposed to the dicta of weighty authorities (see the 
expressions of Lord Penzance in Wilson v. Wilson, L. R. 2 P. & D* 
435, and of Lord Westhury in Shaw v. Gould, L. R 3 H. L. 55, 85), 
as well as to the opinions of jurists (2 Bishop^ Marriage and Divorce, 
ss, 132—198; Story, ss. 228— 230c; Savigny, s. 376, p. 248 ; Bar, s. 
92 ; and compare Fiore, s. 131), and is hard to reconcile with some 
decided cases ( Yelverton v. Yelverton, 1 Sw. dcTr. 574 ; and seeDuggan v. 
Duggan, decided in the Supreme Court of Victoria, 8th October, 1877, 
reported 64 L. Times, p. 152). Fourthly. — ^The actual decision in 
Nihoyet v. Nihoyet may be upheld without adopting aU the reasoning by 
which it is supported in the judgments given by the majority of the court 
The wife alleged desertion, and it has often been suggested that it is 
rccisonable in such a case not to press the fiction that a wife is domiciled 
in the same country as her husband to such an extent as to deprive 
her of the right of petitioning for divorce. The decision, in short, is 
one which may more easily be justified by the exceptional circum- 
st-ances of the case than on the general principles on which it is 
supposed to rest. 

3. In re Cigala's Settlement Trusts, 7 Ch. D. 351.— In 1838 D., an 
Italian, domiciled in Italy, married an English lady, who, under an 
English marriage settlement, assigned French rentes and shares in the 
Bank of Fi-ance to trustees, upon trust, after the death of the husband 
and wife, for the children of the marriaga D. and his wife continued 
domiciled in Italy. In 1877 D., who survived his wife, died, leaving 
two children, A. and B., both domiciled Italians. It was held that 
succession duty was payable by A. and B. on the property coming to 
them under the settlement. 

This case is very remarkable, as going a groat Avay towards invalidat- 
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ing the rule that liability to succession duty depends on domicil Tho 
successors were domiciled Italians. The property was, in f act, situated 
abroad. The rule, therefore, that this case appears to establish is, 
that any property whatever, taken under an English settlement, is 
liable to duty. The decision is rendered somewhat unsatisfactory, not 
only from its going beyond auy preceding judgment in cutting down 
the principle that liability to succession duty depends upon domicil, 
but also from the fact, that, as far as appears from the report of the 
case, a good deal of the argument turned upon the quite irrelevant 
point of A. and B., the successors, being foreigners, t.e., persons owing 
a foreign allegiance. 



NOTE XI.— IS DOMICIL OR ALLEGIANCE THE PROPER 

TEST OF CIVIL RIGHTS? 

1. The Two Doctrines. — ^English courts, in common with the older 
school of jurists, of whom Story and Savigny are representatives, 
hold that a person's civil rights and the legal eiiect of hia 
conduct are in many cases to be determined by the law of his 
domicil The tribunals of foreign countries, and notably of Italy, 
in common with the modem school of writers, of whom Bar and 
Fiore are representatives, have adopted the doctrine that a person's 
civil rights, and the legal effect of his conduct, are, in the cases to 
which our courts apply the law of his domicil, to be determined, not 
by the law of his domicil but by the law of the nation or state to 
which he belongs, by citizenship or allegiance. This view has now 
been formally embodied in the Italian Code, which enacts that " the 
*' stattis and the capacity of persons and family relations are regulated 
" by the law of the nation to which they belong." {Lo stato e la 
capacitd ddle persane ed i rapporti di famiglia sono regolati dalla hgge 
delta nazione a cui esse appartengono, Codice Civile del Regno d^Italia, 
Art. 6. See also Art. 8 ; Fiore^ s. 45.) The difference between tho 
two doctrines may be thus summed up. According to English law, a 
person belongs, for civil purposes, to the country where he has his 
home or domicil. His civU rights, therefore, are determined by 
reference to the law of his domicil. According to Italian law, a 
person belongs to the country or state of which he is a member, 
or, in other words, to whose sovereign he owes allegiance. His 
civil rights, therefore, are determined by reference to the law 
of the State of which he is a citizen. The English doctrine bases 
civil rights upon domicil; the Italian doctrine bases them upon 
citizenship or allegiance. The reader should notice that what is here 
termed for convenience the English doctrine still prevails in many 
other countries besides England, and has, till recently, commanded 
universal assent, and that what is here for convenience termed the 
Italian doctrine, as being, partially at any rate, adopted into the 
Italian Code, would seem to be, to a certain extent, the doctrine of 
French law, and certainly lias obtained recognition out of Italy. 
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2. Practieal Difference of Eesulis, — As most persons have their 
domicil in the country of which they are citizens, it may constantly 
happen that the English and the Italian doctrine lead in practice to 
the same lesnlts. An Englishman domiciled in England and net 
naturalised in Italy dies intestate at Rome. Both the English and 
the Italian courts hold that succession to his moveahles is governed 
by the law of England. Our courts come to this conclusion because 
D. is domiciled in England. The Italian courts come to the same 
conclusion because D. is an English citizen. But this coincidence 
in the results of the two doctrines is purely accidental. D., an Italian 
citizen who is domiciled in England, dies intestate at Eome. English 
courts hold that succession to his moveable property is governed by 
the law of England as being D.'s lex domicilii^ and will, as far as lies 
in their power, give effect to this view. Italian courts hold that suc- 
cession to D.'s moveable property is governed by the law of Italy, 
as being the law of the nation to which D. belongs, and will, as far as 
lies in their power, give effect to this view. D.'s moveables in England 
wiU, therefore, be distributed according to the Statute of Distributions. 
D.'s moveables in Italy will be dealt with in accordance with the Italian 
Code {Codies Gimle del Regno d^ Italia, Art 8). A further result will 
ensue, not intended by the law of either country, viz., that the succes- 
sion to D.'s moveables will, instead of being determined by one law, be 
governed in part by the law of England, in part by the law of Italy. 

3. Merits and Defects of each Doctrine, — It will probably be ad- 
mitted that the existence of two different theories with regard to the 
test of civil rights is an evil. It is, therefore, worth while to state 
shortly the arguments which may be used both in favour of and against 
the English and the Italian doctrine respectively. 

(i). English Doctrine, — The arguments in favour of making domicil 
the test of civil rights are in the main three. First, — The rule that a 
person's rights are to be regulated by the law of his domicil has the 
great recommendation that it is on the whole the received rule, and 
that in all questions arising from what is called the conflict of laws it 
is far better that a tolerable rule once fixed should be generally 
adhered to than that an improved rule should be introduced at the 
certain cost of causing uncertainty and confusion. The force, how- 
ever, of this consideration is much diminished by the countenance 
which the rival theory has already obtained in the courts and legisla- 
tion of different countries. Secondly. — The law of a person's domicil 
is in many cases the rule which can most fairly be applied to deter- 
mining the legal effect of his conduct. Thus an Italian, who 
has lived for years in England has probably, in fact, carried on 
his business with reference to English law, though from motives 
of patriotism or convenience he may have retained his Italian citizen- 
ship. Thirdly, — Domicil can be applied as a test of civil rights 
to all cases whatever, whereas allegiance is a criterion which fails 
when applied to the subjects of a state, such as the British Empire or 
the United States, consisting of more than one country. (See pp. 31 — 
33, ante,) If, for example, a person domiciled in Scotland dies in 
Italy, it is difficult to see how succession to his moveables can be 
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determined by reference to allegiance or nationality, or indeed without, 
in Bome way or other, introducing the question of his domicil. Italian 
writers appear to be aware of this difficulty in the way of making a 
person's rights depend on his allegiance (Fiarey s. 42), but probably 
do not, in fact, realise the extent to which the laws of different 
countries forming part of one state differ from each other. It is at 
any rate worth remark that the attempt made by English courts to 
identify change of domicil with change of allegiance {Moorhouse v. 
Lard, 10 BL L. C. 272) ended in failure {Udny v. Udny, L. R 1 Sc. 
App. 441 ; Doftglas y. Douglas, L. R 12 Eq. 617 ; see pp. 81 — 83, 
ante), and failed (it is conceived) in part from the impossibility of 
determining by reference to allegiance whether a person was subject to 
the law of one part of the British Empire or of another. The one argu- 
ment likely to have weight with EnglLsh lawyers against basing civil 
rights on the law of domicil is the great evil of making matters of 
consequence depend upon a point so difficult to ascertain and so un- 
certain in itself as a person's intention with regard to residence. The 
constant result of so doing is to make rights of property, questions of 
legitimacy, it may be even the validity of a marriage, depend upon 
what is little more than a conjecture as to the intention of a person 
who, to speak plainly, had very possibly no definite intention at 
all as to the place of his permanent residence. D., for example, is a 
Frenchman, who has lived for years in England. He has lands and 
houses, ties and connections in each country. He dies when on a visit 
to Pans. Succession to his moveables is determined in the English 
courts by the law of lus domiciL The question at once arises, Was his 
domicil French or English? The point for decision is, What was his 
intention as to permanent residence ] The fact may be that no sufficient 
evidence exists to enable a sensible man to come to a conclusion one 
way or the other. The court, however, must balance one trifle against 
another, and ultimately comes to a decision which cannot from its 
nature be much more satisfactory than if it had turned upon the 
cast of a die. Add to this, that owing to the rule that a person is 
assumed to have, in the absence of any other home, his domicil of 
origin (see pp. 86 — 96, ante), it may well happen that A.'s right to 
succeed to D.'s property may depend not upon D.'s intention as to resi- 
dence, but upon the intention of D.'s father at the time of D.'s birth, t.e., 
upon the intention entertained sixty or seventy years ago by a man 
long since dead, the facts of whose life are imperfectly known. Take, 
for instance, the case we have already imagined, varying it by the 
supposition that D. dies without a real home in any country. Succes- 
sion to D.'s moveables is then regulated by the law of D.'s domicil at 
the time of his birth. It is proved that D. was bom in 1791, when 
his father, a Frenchman, was living in England. The question 
whether D.'s domicil of origin is French or English, and whether, 
therefore, succession to his moveables is regulated by French or by 
English law, will turn on the answer to the enquiry whether D.'s 
father did or did not in 1791 intend to reside permanently in England. 
The very statement of this case, which is by no means an impossible 
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one, brings into light the weak side of the law of domicil as a basis of 
rights. 

(ii). Italian Doctrine. — The case in favoiir of referring civil 
rights to allegiance or nationality is strong jiist where that in favour 
of testing them by domicil is weak. Allegiance affords a clear, 
definite test which is easily applied. An Italian lives for years in 
England, and dies intestate in London. To ascertain his domicil may 
be a matter of the highest difficulty. To ascertain whether he did or 
did not become naturalised in England is, in general, a matter of no 
difficulty whatever. For it may safely be assumed that an Italian 
remains a subject of the Italian Kingdom, unless it can be shown, by 
the proper documentary evidence, that he became by naturalization a 
British subject. Add to this that since any one can now easily 
change his allegiance, it is not unfair to assume that a person 
who does not do so means to belong to and to be subject to the law of 
his native country. On the other hand the test of allegiance fails, as 
already pointed out, just where the criterion of domicil is of value. For 
since all the subjects of one state owe allegiance to the same sovereign, 
it is impossible to determine by the criterion of allegiance or nationality 
to which of two countries forming part of the same state, e,g., England 
or Scotland, a given person belongs. 

The general conclusion from the arguments on both sides is that 
allegiance or nationality is, where it is applicable, a sounder criterion of 
civil rights than domicil, but that there are cases in which a person's 
rights cannot be determined simply by reference to his nationality or 
allegiance, and that in such cases, assuming that one test only is to 
be applied, no better criterion than domicil can. be found. Whether, 
by the combined action of legislation and treaties, arrangements might 
not be made under which a person's rights might, in the courts of 
all countries, be always referred to his national law, or, in other words, 
be regulated by his allegiance, is a question rather of statesmanship 
than of law. 



NOTE XII.— DOMICIL UNDER INDIAN SUCCESSION 

ACT, 1865. 

The Indian Succession Act, 1865, contains a series of rules as to 
domicil which, with some amendments, are intended to embody the 
principles of English law on the subject. They are reprinted here, 
and may with advantage be compared with the Rides 1 — 14, pp. 
42—112, ante, and Rules 66—71, pp. 291—313, ante. 

TJie Indian Succession Act, 1865. 

Act No. X. of 1865. 

♦ ♦ ♦ ♦ ♦ 

Part L — Preliminary, 

1. This Act may be cited as "The Indian Succession Act, 1866." 

2. Except as provided by this Act or by any other law for the 
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time being in force, the roles herein contained shall constitute the 
law of British India applicable to all cases of intestate or testamentarj 
succession. 

3. In this Act, unless there be something repugnant in the subject 
or context . . . 

" Immoveable property " includes land, incorporeal tenements and 
things attached to the earth, or permanently fastened to anything 
which is attached to the earth. 

" Moveable property " means property of every description except 

immoveable property. 

# ♦ ♦ # * 

Fart II. — Of DomicU, 

5. Succession to the immoveable property in British India of a 
person deceased is regulated by the law of British India, wherever he 
may have had his domicil at the time of his death. Succession to 
the moveable property of a person deceased is regulated by the law of 
the country in which he had his domicil at the time of his death. 

Illuefraiionfi. — (a). A., Tiaving his domicil in British India, dies in 
France^ leaving moveable property in France, moveable propeHy in 
England, and property, both moveable and immoveable,in British India. 
The succession to ths whole is regidated by the law of British India. 

(b). id., an Englishman halving his domicil in France, dies in British 
India, and leaves property both moveable and immoveable, in British 
India. The succession to the moveable property is regulated by tJie 
rules which govern, in France, the succession to tJie moveable pro- 
perty of an Englishman dying domiciled in France, and the succession 
to the immoveable property is regidated by the law of British India, 

6. A person can only have one domicil for the purpose of succes- 
sion to his moveable property. 

7. Tlie domicil of origin of every person of legitimate birth is in 
the country in which at the time of his birth his father was domiciled ; 
or, if he is a posthumous child, in the country in which his father 
was domiciled at the time of the father's death. 

Illustration. — At the time of the birth of A. his father was domi- 
ciled in England. A.'s domicil of origin is in England, whatever 
may be the country in which he was bom, 

8. The domicil of origin of an illegitimate child is in the country 
in which, at the time of his birth, his mother was domiciled. 

9. The domicil of origin prevails until a new domicil has been 
acquired. 

10. A man acquires a new domicil by taking up his fixed habitation 
in a country which is not that of his domicil of origin. 

Explanation. — A man is not to be considered as having taken up 
his fixed habitation in British India merely by reason of his residing 
there in her Majesty's civil or military service, or in the exerdse of 
any profession or calling. 

nivstrations. — (a). A., whose domicil of origin is in England, pro- 
ceeds to Bntish India, where he settles as a barrister or a merchant. 
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intending to reside there during tlie remainder of his life. His 
domicil is now in British India, 

ip). A., whose domicil is in England^ goes to Austria^ and enters the 
Austrian service, intending to remain in tliat sei^mce. A, has acquired 
a domicil in Austria, 

(c). A,f whose domicil of origin is in France, comes to reside in 
British India under an engagement with the British Indian Goverrir 
ment for a certain number of years. It is his intention to return to 
France at the end of that period. He does not acquire a domicil in 
British India, 

(d), A,y whose domicil is in England, goes to reside in Britisli India 

for tJie purpose of winding up the affairs of a partnersJiip which has 

been dissolved, and vrith the intention of returning to England as soon 

as tliat purpose is accomplished. He does not, by such residence, 

acquire a domicil in British India, however long the residence may last, 

(e). A,, having gone to reside in British India under the circum- 
stances mentioned in the last preceding illustration, afterwards alters 
his intention, and takes up his fixed habitation in British India, A, 
has acquired a domicil in British India, 

(/). A., whose domicil is in the French settlement of Chandema- 
gore, is compelled, by j^Htical events, to take refuge in Calcutta, and 
resides in Calcutta for many years in the hope of such political changes 
as may enable him to rettim urith safety to CJiandernagore, He does 
not by such residence acqjiire a domicil in British Irulia, 

(g). A, having come to Calcutta under the circumstances stated in 
the last preceding illustration, continues to reside there after stick 
political changes have occurred as would enable him to return with 
safety to Chandemagore, and he intends that his residence in Calcutta 
shall be permanent, A. has acquired a domicil in BHtish India. 

11. Any person may acquire a domicil in British India by making 
and depositing in some office in British India (to be fixed by the local 
government), a declaration in writing, under his hand, of his desire to 
acquire such domicil, provided that he shall have been resident in 
British India for one year immediately preceding the time of his 
making such declaration. 

1 2. A person who is appointed by the Government of one country 
to be its ambassador, consul or other representative in another country, 
does not acquire a domicil in the latter country by reason only of 
residing there in pursuance of his appointment ; nor does any other 
person acquire such domicil by reason only of residing with him as 
part of his family or as a servant. 

13. A new domicil continues until the former domicil has been 
resumed, or another has been acquired. 

14. The domicil of a minor follows the domicil of the parent from 
whom he derived his domicil of origin. 

Exception,— T\iQ domicil of a minor does not change with that of 
his parent, if the minor is married, or holds an office or employment in 
the service of her Majesty, or has set up, with the consent of the 
parent, in any distinct business. 
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15. By marriage a woman acquires the domicil of her husband, if 
she had not the same domicil before. 

16. The wife's domicil during the marriage follows the domicil of 
her husband. 

Eocception, — The wife's domicil no longer follows that of her 
husband if they be separated by the sentence of a competent court, or 
if the husband is undergoing a sentence of transportation. 

17. Except in the cases above provided for, a person cannot, during 
minority, acquire a new domicil. 

18. An insane person cannot acquire a new domicil in any other 
way than by his domicil following the domicil of another person. 

19. If a man dies leaving moveable property in British India, in 
the absence of proof of any domicil elsewhere, succession to the pro- 
perty is regulated by the law of British India. 



INDEX. 



Abandonment of Domioil, 

domicil of origin cannot be simply abandoned, 87 

domicil of choice can be abandoned, 90 

abandonment of one domicil of choice may coincide with 

acquisition of another, 91 
on abandonment without fresh acqidsition domicil of origin is 

resumed, 92 

• 
Acquisition of Domicil [see Choice, Domicil of] 

Action, 

procedure not affected by the law of domicil, 10, 150, 153 

Administration 

of moveables governed by lex aituSf 27, 313 

English probate or letters of administration requisite if goods 

are in England, 313 
administration must be according to English law if goods are 

in England, 314 
administration granted to foreign representative of deceased 

person domiciled abroad, 314 
distribution of English effects of deceased person domiciled 

abroad, 315 

Aorbembntb [see Contracts] 

Ambassadors 

domicil not generally changed by official residence abroad, 137, 

144 
domicil retained if changed previously to appointment, 138 

Animus Manendi {see Choice, Domicil of] 

B B 
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Assignment 

of moveables according to lex domicilii and lex sitiis, valid, 20, 
250 

effect of lex actus, 251 

according to lex domicilii, valid, 20, 253 

unless the lex situs requires a special form, 20, 254 

according to lex situs, valid, 20, 255 

judgment in rem by foreign court ; title to the subject of the 
judgment, 20, 258 

exception to general rule, 20, 262 

conflict between lex domicilii and lex situs, 20, 262 

debts, assignment of, 21, 264 

marriage, bankruptcy or death, assignment by virtue of [see 
Marriage, Bankruptot and Death], 21, 266 

capacity for assignment of moveables depends on domicil, 156 

effect of assignment of property generally by marriage, bank- 
ruptcy, death, &c., usually governed by law of domicil, 156 

effect of assignment of individual articles sometimes governed 
by law of domicil, 157 



Bankruptcy, 

assignment of moveables under bankruptcy, 21, 277 
in country of domicil ; assignment of moveables for creditors, 
23, 277 

limitations to application of general principle, 279 
in foreign country; assignment of moveables and debts in 
England, 23, 280 

retrospective effect of foreign bankruptcy according to a 
foreign law, 282 
in England ; assignment of moveables and debts in British 

dominions, 22, 282 
in England ; effect on moveables and debts abroad, 23, 283 
in country not of domicil ; effect on moveables and debts, 24, 

288 
several bankruptcies in different countries. 24, 290 
extra-territorial effect of discharge in bankruptcy (Appendix), 
355 



British Dominions, 

meaning of the term, 1, 29, 33 



Capacity, 

personal [see Status] 

for marriage [see Marriage] 



INDEX, 371 

Change of Domicil, 

no change of domicil of origin till domicil of choice acquired, 

5,86 
domicil of choice, when changed, 5, 87 
presumption against change, 8, 117 
effect of leaving a country for good different as to domicil of 

origin and domicil of choice, 87 
as to domicil of origin, 87 

domicil of origin cannot be simply abandoned, 87 
as to domicil of choice, 90 

domicil of choice may be abandoned, 90 
abandonment of one domicil of choice may coincide with 

acquisition of another, 91 
on abandonment without fresh acquisition resumption of 

domicil of origin, 92 
change of domicil of dependent persons, 96 — 109 
prisoners confined abroad, 129, 144 
convicts transported, 129, 144 
exiles or refugees, 130, 144 
lunatics confined abroad, 132, 144 
invalids resident abroad, 133, 144 
officials with foreign appointments, 137, 144 
ambassadors, 137, 144 
consuls, 138, 144 

persons in military or naval services, 139, 144 
ecclesiastics, 143, 144 
servants, 133, 144 
students, 133, 144 

Children [«ee Infants, Parent and Child and Dependent 
Person] 

Choice, Domicil op 

what is, 4, 67 

domicil of origin assumed in absence of a domicil of choice, 
68 

how acquired, 5, 73 

not identical with home (note (g^ ), 75 

residence, however short, combined with an animus manendi 
sufficient for acquisition, 76 

must be in pursuance of intention to remain, 76 
meaning of " intention '* to remain, 77 

animus manendi, characteristics of, 77 

intention must amount to a purpose or choice, 77 
whether intention must be conscious 1 78 
intention must be to reside permanently, 80 
intention must be to abandon former domicil, 81 
intention need not be to change allegiance, 81 

BB 2 
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Choicb, Domicil of — continued, 

concurrence of residence and animus manendi requisite for 

acquisition, 83 
mere wish to retain domicil while residing elsewhere with 

animus manendiy not effective, 86 
acquisition not affected hy foreign laws, 85 
effect on domicil of choice of leaving a country for good, 87 
may be abandoned, 90 
abandonment of one may coincide with acquisition of another, 

91 
on abandonment without fi'esh acquisition resumption of 

domicil of origin, 92 
[see Domicil] 
• 

Clergy, 

domicil of, in place of their cures, 143, 144 

Consuls 

do not change their domicil on foreign appoinment, 138, 144 

Contracts 

when affected by the law of domicil, 10, 150 
formal validity dependent on law of country where made, 151 
effect dependent on the law intended by the parties, 151 
capacity to contract marriage dependent on law of domicil, 
155 

Convicts [see Prisoners] 

Corporations, 

domicil of, 7, 110 

trading corporations, 7,111 

non-trading corporations, 7,111 
foreign corporations recognised by English courts, 14, 198 
capacity to enter into legal transactions, 14, 198 
domicil of, different from that of members, 110 
distinction between residence and home does not exist, 111 
domicil must be fixed at a particiilar place in a country. 111 
more domicils than one, 112 

Country, 

meaning of the term, 1, 29, 31 

(i) territory subject to one sovereign power, 32 
(ii) territory subject to one system of law, 32 
sometimes called a *' law district," 32 
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Crown, 

rights of, to legacy and succession duties dependent on law of 
domicil, 10, 28, 157, 317—329- 

Death, 

assignment of moveables on death, 21, 266 

distribution of and succession to inoveables of intestates, by 

what law regulated, 25, 291 
testacy or intestacy determined by law of domicil at death, 25^ 
293 

exception, 25, 294 
\8ee Duties and Wills] 

Dependent Persons, 

meaning of the term, 2, 30, 34 
domicil of, what is, 5, 96 

infants, 6, 97 

married women, 6, 104 
cannot acquire domicil by their own act, 6, 106 

infants, 106 

married women, 107 
last domicil on becoming independent, retained, 7, 107 

infants attaining majority, 7, 108 

widows, 7, 108 

divorced women. 7, 109 
two characteristics, negative and positive, 35 
who are : — infants and married women, 35 
cannot change their domicil, but may have it changed, 35 
infants without parents or guardians, 35 
adults with defective intellectual capacity, 101 
[«ce Infants, Lunatics wnd Married Women] 

Divorce, 

domicil of divorced women, 7 

rights in respect of, affected by domicil, 10, 163, 156 

jurisdiction of Divorce Courts dependent on domicil of parties, 

16, 225, 229, 231 
jurisdiction of English Divorce Coiurt, 17, 228 

not affected by residence of parties, 1 7, 229, 230 

exception, 231, 233 
nor by allegiance of parties, 17, 229, 230 
nor by domicil at time of marriage, 17, 229, 230 
nor by place of marriage, 17, 229, 230 
nor by place where offence has been committed, 17, 229, 
230 
exceptions to general rule as to jurisdiction, 17, 233 

English court may decree restitution of conjugal rights 
of persons not domiciled but resident here, 193 
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D I VORCE — continued, 

jurisdiction of foreign Divorce Courts as to English and foreign 
marriages, 18, 233 

meaning of English marriage, 234 
meaning of foreign marriage, 237 
effect of foreign divorce on foreign marriage, 237 
where parties are citizens of the country, 237 
where parties are not citizens of the country, 238 
exceptions to general rule as to jurisdiction of foreign courts, 

18, 238 

foreign divorce obtained by fraud, 18, 238 

proceedings contrary to natural justice, 18, 239 

divorce for cause insufficient in England, 18, 239 
no jurisdiction for foreign courts if parties not domiciled in 
the country, 18, 240 

as to English marriages, 240 

as to foreign mamages, 241 

possible exception to rule, 18, 242 
effects in England of a foreign divorce, 19, 242 

note on effect of foreign divorce on English marriage 
(Appendix), 351 
power of English court to decide on validity of marriages, 

19, 243 

divorce changes stattis of both parties, 156 
jurisdiction of Divorce Courts depends on domicil, 156 
note on theories of divorce (Appendix), 349 



Domicil, 

meaning of the term, 1, 3, 29, 52 

note regarding various definitions of ''domicil'' (Ap- 
pendix), 331 
nature of domicil, 3, 30, 42 

two kinds of domicil; one possessed by every independent 
person, 4, 67 

domicil of origin \8ee Origin, Domicil ofI, 4 

domicil of choice ysee Choice, Domicil of], 4 

note as to classification of domicils^ 339 
how ascertained, 8 
presumed from presence, 8 
presumption against change, 8 
facts indicative of domicil, 8, 145 

the country of a person's home, his domicil [see Home], 42 
home and domicil not identical, 52 

a man may be homeless but not without a domicil, 53 
cause of difference between home and domicil, 53 
comparison of home and domicil, 55 

a person domiciled need not have a definite place of residence, 
56 
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DoMiciL — continued, 

as to corporatioiis, 111 

no person can be without a domicil, 3, 53, 59 

if homeless in fact the law will assign a domicile 60 
no person can have more than one domicil, 3, 61 

whether he can have different domicils for different 
purposes, 62 

exception : Stat. 24 & 25 Vict c. 121, 65 

possible exception in the case of corporations, 112 
domicil once acquired is retained until changed, 3, 66 

by whose act it can be changed, 4, 66 
how ascertained, 114 
by legal presumption \8ee Presumptions], 114 

from facts [^ea £videnoe], 114 
commercial domicil in time of war (Appendix), 341 
recent cases on domicil (Appendix), 359 
is domicil or allegiance the proper test of civil rights (Appen- 
dix), 362 
Indian Succession Act, 1865, domicil under (Appendix), 365 
\8ee Change of Domicil and Home] 

Duties, 

legacy and succession duties dependent on domicil of deceased 
at death, 10, 28, 157, 317—329 
explanation of rule, 318 

exception if a successor claims under an English, Scotch, 
or Irish trust or settlement, 28, 322 
cases within the exception, 324 
suggested extension of the exception, 328 
legacy duty payable by children legitimated abroad, 190 



EcOLESIABTIOS ^te CliEBOT] 

Evidence, 

domicil determined from facts, 8, 114 

in absence of direct evidence by presumption, 8, 114 

presumption arising from presence in a country, 8, 116 
presumption from place of birth, 116 
presumption from place of death, 117 
presumption against change of domicil, 8, 117 
presumption from length of residence, 127 
in cases of doubt slight evidence effective, 115 
facts which are evidence of domicil, 8, 119, 145 
expression of intention to reside, 9, 121 
direct expressions, 121 
indirect expressions, 122 
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Evidence — continued. 

residence generally priind facie evidence, 9, 122 

length of residence, 123 

mode of residence, 125 
residence sometimes not pinmd facie evidence, 9, 125 

prisoners, 129, 144 

convicts, 129, 144 

exiles or refugees, 130, 144 

lunatics confined abroad, 132, 144 

invalids resident abroad, 133, 144 

officials with foreign appointments, 137, 144 

ambassadors, 137, 144 

consuls, 138, 144 

persons in military or naval services, 139, 144 

ecclesiastics, 143, 144 

servants, 143, 144 

students, 143, 144 

Exiles, 

domicil not changed merely by residence, 130, 144 



Foreign, 

meaning of the term, 1, 29, 33 

Foreign Country, 

meaning of the term, 1, 29, 33 

Foreign Laws, 

acquisition of domicil not affected by foreign laws, 85 

Foundlings, 

domicil of, 6, 69, 72 

domicil in country where found, a presumption of law, 116 

[see Infants] 

Fraud, 

change of infant's home with fraudulent purpose, no change of 
domicil, 6, 104 



Guardian and Ward, 

infant without guardian not an independent person, 35 
change of infant's domicil by guardian, 35, 133 
foreign guardian, authority in England, 12, 172 
foreign guardian not appointed by courts of infant's domicil, 
176 
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Guardian akd Ward — ecntinued. 

foreign guardian ; control over person of ward in England, 12, 

176 
foreign guardian cannot interfere with ward's moveables in 
England, 12, 176 



Home, 

the country of a person's home his domicil, 42 
meaning of home, 42 

the place of present residence, 43 

the place where one intends to remain, 43 
illustrations of definition of home, 45 

lost only when actual residence and intention to reside cease, 47 
results of the definition of home, 48 

most persons have a home, 48 

some persons homeless, 48 

persons with more than one home, 49 

abandonment of one and acquisition of another home may 
or may not coincide, 50 

home of dependent persona subject to the will of those on 
whom they depend, 51 
home and domicil not identical, 52 

a man may be homeless, but not without a domicil, 53 
cause of difference between home and domicil, 53 
comparison of home and domicil, 55 
a definite place of residence in a country not necessary for 

domicil there, 57 
not identical with domicil of choice (note (^)), 75 
[see Domicil] 

Husband and Wife, 

power of husband over wife's person not affected by husband's 
foreign domicil, 13, 193 

determined by the law of the place of residence, 193 
[see Married Women and Divorce] 



Idiots, 

adults with defective intellectual capacity, change of domicil 
of, 101 

[see Dependent Persons and Lunatics] 

Illegitimacy [see Legitimacy] 

Immoveables, 

meaning of the term, 2, 30, 36 

rights in respect of, not affected by law of domicil, 10, 150 

governed by lex situs, 150 
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Immoveables — continued. 

whether a thing is moveable or immoveable dependent on the 

lex situSy 19, 244 
chattels real or leaseholds, immoveables, 37 
meaning with reference to legal rights over property, 38 
heritable incapacity of legitimated persons, 13, 182, 187 
note on Eules as to immoveables (Appendix), 346 

Independent Pebson, 

meaning of the term, 1, 29, 34 

two characteristics, positive and negative, 34 

Infants, 

dependent persons, 2 
domicil of, 4, 5, 6, 96 

legitimate or legitimated during father's Ufe, 4, 6, 97 

after father's death, 98 

posthumous, 4 

illegitimate, 4, 6, 97, 98 

foundlings, 5 

if no parents living, 6, 97, 100 
cannot change domicil by their own act, 106 
re-marriage of mother, 6, 103 
change of home with fraudulent purpose, 6, 104 
retention of domicil if no person capable of changing it, 6, 

107 
domicil on attaining majority, 7 
capacity to contract, on what law dependent, 12, 177 
capacity to alienate moveables, 12, 179 

difference between infants and married women (note {U) ), 1 95 
testamentary capacity as to moveables 12, 180 
when legitimate, 13 

without parents or guardians : — ^power to change domicil, 35 
\8ee Dependent Pebsons, Parent and Child and Guar- 
dian AND Ward] 

Interpretation op Terms, 
British dominions, 1, 29 
country, 1, 29 
dependent person, 2, 30 
domicile 1, 29 

domicil of choice, 4 

domicil of origin, 4 
foreign, 1, 29 
foreign country, 1, 29 
immoveables, 2, 30 
independent person, 1, 29 
lex domicilii, 2, 30 
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Interprbtation op Terms — continued, 
lex sittiSf 2, 30 
moveables, 2, 30 
United Kingdom, 1, 29 

Intestacy [see Wills] 

Invalids, 

residence abroad for health; change of domicil, 133, 144 



Judgment, 

judgment of foreign court in rem ; title to the subject of the 
judgment^ 20, 258 

exception to general rule, 20, 262 



Land [see Immoveables] 

Legacy Duty [see Duties] 

Legitimacy, 

domicil of infants legitimate or legitimated during father's 

life, 4, 6, 97 
domicil of infants after father's death, 98 
domicil of illegitimate children, 4, 6, 98 
children, when legitimate, 13, 181 

marriage of parents subsequent to birth of child ; legitimacy or 
illegitimacy of infant, 13, 181, 182 
domicil of mother irrelevant^ 185 
place of child's birth imimportant, 185 
place of marriage also unimportant, 186 
heritable incapacity in England of legitimated persons, 13, 182, 
187 
rule confined to real estate, 191 
effect of legitimation by a foreign law, 192 
note as to legitimation (Appendix), 348 

Lex Domicilii, 

meaning of the term, 2, 30, 36 

Lex Situs, 

meaning of the term, 2, 30, 36 

moveable or immoveable determined by the lex situSy 19, 244 

Lunatics, 

power of foreign curator or committee in England, 14, 196 
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Lunatics — continued, 

foreign committee recognised in English cooits, 14, 197 
whether dependent persons (?), (note {g) \ 35 
capacity to change domieil, 85, 132 
power of committee to change domieil, 35, 132 
adults with defective intellectual capacity, 101 
retain, if confined abroad, the domieil they had when ihey 
became insane, 132, 144 

^Iarriaoe, 

rights in respect of, affected by law of domieil, 10, 153 
meaning of the term "marriage,'' 16, 201, 213 
when valid, 15, 200 

capacity of parties, 15, 200 

dependent on law of domicU, 217 
suggested limitation to rule, 221 
forms requisite at home and abroad, 15, 200, 222 
when invalid, 16, 217 
incestuous, 16, 214 

polygamous marriages valid abroad, 213 
marriages in contravention of Royid Marriage Act, 215 
incapacity of parties, 16, 216 

ez-territoriality ; effect if parties not incapable in 

their own country, 216 
marriages prohibited by English law, 218 
marriages prohibited by foreign law, 220 

foreign incapacity, when not recognised in 
England, 16, 223 
want of form according to lex loci contractus, 222 
assignment of moveables by marriage without settlement, 21, 
268 

moveables acquired after change of domieil, 22, 270 
assignment of moveables on marriage with settlement, 22, 

272 
marriage contract (settlement); rights as to moveables deter- 
mined thereby, 272 

by what law construed, 22, 273 

special agreement in contract (settlement) as to law govern- 
ing moveables, 22, 274 
whether particular property is included in settlement, by 

what law decided, 22, 275 
change of domicU, effect on construction of settlement^ 
22, 275 
succession by husband or wife on death, by what law governed, 

22, 276 
involves change of status, 155 

capacity to contract marriage depends on law of domieil, 155, 
202 
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Marriage — continued, 

formal requisites subject to the lex loci coniractttSj 155, 202 
consent of parents, if necessary, a formal requisite, 203 
eflect of marrying away from home to avoid forms, 204 
ex-territoriality, 205 

marriages at embassies, 206 
marriages in trade settlements or factories, 207 
marriages on board ship, 208 

difficulty in applying principle of ex-territoriality to 
British subjects, 208 
cases where the use of the forms of the lex loci contractus 
is impossible, 209 

difficulty must be insuperable, 210 
statutes 4 Geo. IV. c. 91, and 12 & 13 Vict c. 68, 211 

1 , marriages at house of British ambassador or minister, 211 

2, marriage at British factories, 211 

3, marriage within British lines of an army abroad, 211 

4, marriage by or in presence of British consul, 211 
whether such laws recognised abroad (?) 212 

Married Women, 

dependent persons, 2, 30 
domicU of, 6, 6, 96, 104, 107 

if living apart from husbands, 104 

on becoming widows, 7, 108 

on being divorced [see Divorce], 7, 109 
power of husband over wife's person, effect of foreign domicil, 
13, 193 

determined by law of place of residence, 13, 193 
capacity to contract, 13, 193 
capacity to alienate moveables, 14, L95 

difference between infants and married women (note (h) ), 
195 
testamentary capacity, 14, 195 
[see Dependent Persons] 

Meaning op Words [see Interpretation op Terms] 

Military and Naval Services, 

no change of domicil on account of foreign service, 139, 144 
unless probably a man enters the service of a foreign 
sovereign, 139 
persons in service of the East India Company, 140 

Moveables, 

meaning of the term, 2, 30, 36 

rights in respect of, affected by law of domicil, 10, 153 
whether a thing is moveable or immoveable dependent on the 
lex situs, 19, 244 
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Moveables — continued, 

rights over, determined by the law of ownei's domicil, 19, 

245 
effect given to lex situs in certain transactions, 19, 247 
right to, not lost by change in situation, 19, 249 
meaning with reference to legal rights to property, 38 
assignment, capacity for, depends on domicil, 156 
eflfect of assignment of property generally by marriage, 

bankruptcy, death, &c., usually governetl by law of domicil, 

156 
mobilia sequuntur personam, 157 
effect of assignment of individual articles sometimes governed 

by law of domicil, 157 
rule as to heritable incapacity of legitimated persons confined 

to real estate, 191 
[see Assignment, Marriage, Bankruptcy and Death] 



Officials, 

persons with foreign appointments : domicil not generally 
changed, 137, 144 

Origin, Domicil of 
what is, 4, 67, 71 

legitimate infants, 4, 69, 72 

illegitimate or posthumous infants, 5, 69, 72 

foundlings, 5, 69, 72 

legitimated persons, 5, 69, 73 
possession of, assumed, if no other domicil acquired, 68 
received by every person at birth, 4, 69 
a fiction of law, 70 

effect of leaving a country for good as to domicil of origin, 87 
abandonment impossible without fresh acquisition, 87 
resumption on abandonment of domicil of choice without fresh 
acquisition, 92 



Parent and Child, 

power of parent over person of child in England, 11, 169 
rights of parent domiciled abroad over child's moveables in 
England, 11, 170 

Personal Position or Capacity [see Status] 
Personal Property or Personalty [see Moveables] 
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Position, Personal \see Status] 

Presumption \8ee Evidence] 

Prisoners 

retain their domicil, 129, 144 

convicts transported for life ; possibility of change of domicil, 
129 



Procedure 

not affected by the law of domicil, 10, 150, 153 

regulated by law of country where proceedings are taken, 153 

application of the term "procedure" extensive, 153 



Eeal Property or Realty [ace Immoveables] 

Refugees, 

domicil not changed merely by residence, 130, 144 



Residence, 

meaning of term " residence," 76 

residence, however short, combined with intention to remain 
sufficient for domicil, 76 

must be in pursuance of intention to remain, 76, 83 

meaning of " intention to remain," 77 
presumption of domicil from presence in a country, 8, 116 
expression of intention to reside evidence of domicil, 9, 121 

direct expressions, 121 

indirect expressions, 122 
residence in a country generally jprimd facie evidence of 
domicil, 9, 122 

length of residence, 123 

mode of residence, 125 
residence sometimes not primd facie evidence of domicil, 125 

prisoners, 129 

convicts, 129 

exiles or refugees, 130 

lunatics, 132 

invalids, 133 

officials, 137 

ambassadors, 137 

consuls, 138 

persons in military or naval services, 139 
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EesidSnce — continued. 

persons in Indian service, 140 
ecclesiastics, 143 
servants, 143 
students, 143 

Eights, 

rights not affected by the law of domicil, 10, 150 
rights affected by the law of domicil, 10, 153 

Sailobs \8ee Military and Naval Services] 

Servants, 

whether servants have their master's domicil, 143, 144 

Settlement (Marriage) [«e6 Marriage] 

Soldiers [^ Military and Naval Services] 

Status, 

rights in respect of, affected by law of domicil, 10, 153 
ordinary civil statxia of every person, 153 
variations therefrom, 154 
variations resulting from different laws, 154 
rule that status depends pnV/K^/acte on domicil, 155 
change on marriage, 155 
change on divorce, 156 
status recognised as to transactions in country of domicil, 

11, 159 
foreign status^ when not recognised in England, 11, 161 
if of a kind unknown to English law, 11, 161 
if penal, 11, 161 
foreign status, how far recognised in other cases in England, 
11, 163 

ist View, Status depends wholly on law of person's 
domicil, 163 
therefore all legal effects of such status should be 
determined by such law^ 163 
2nd View. Status of domicil should not be recognised 

as to transactions in another country, 164 
Srd View, Existence of status and of domicil should 
generally be recognised with discretion as to giving 
effect thereto, 166 
rule unsettled and vague, 167 

Students, 

no peculiar rule as to domicil of persons residing abroad for 
study, 143, 144 
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SuccBssiON \8ee Wills arid Death] 

Succession Duty [see Duties] 

Sui Juris [«ce Independent Person] 

Taxes \8ee Duties] 

Time, 

length of residence evidence of domicil, 123 

« 

Torts 

not affected by the law of domicil, 10, 150 
right of action for, dependent on combined effect of laws of 
countries where committed and where proceedings taken, 152 



United Kingdom, 

meaning of the term, 1, 29, 33 



War, 

commercial domicil in time of war (Appendix), 341 

Ward [^ee Guardian and Ward] 

Wife \see Husband and Wipe, Married Women cmid Divorce] 

Wills, 

tcvstamentary capacity of infants, 12, 180 
testamentary capacity of married women, 14, 195 
testacy or intestacy determined by law of domicil at deatli, 
25, 293 
exception, 25, 294 
wills valid according to law of testator's domicil at death valid 

in England, 25, 294 
wills invalid for following reasons, according to law of testator's 
domicil at death, invalid, 26, 298 
testamentary incapacity, 26, 298 
formal defects in will, 26, 299 
material invalidity of will, 26, 300 
exception; wills made out of United Kingdom by 

British subjects, 26, 303 
exception; wills made in the United Kingdom by 
British subjects, 26, 305 

c c 
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Wills — cont in ued. 

interpretation according to law of testator's domicil, 27, 306 
exception ; where will is expressed in technical terms of 
another country, 27, 307 
no revocation nor change of construction by change of domicil, 
27, 308 

qiuere, whether a will invalid by law of domicil becomes 
valid on change of domicil, 310 
Foreign Wills Acts (Appendix), 357 
[see Administration] 

Words [see Interpretation op Terms] 

Wrongs [see Torts] 



THE END. 
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AGENCY.— Petgrave's Principal and Agent.— A ManoAl 
of the Law of Principal and Agent By £. G. PETGRAVE, 
Solicitor. 12mo. 1857. 7s. ed. 

Petgrave's Code of the La-w of Principal and 
Agent, with a Preface. By E. C. PETOEAVE, Solicitor. 
Demy 12mo. 1876. Net^ 2s. 

Rogers.— Fide *' Electiona" 

Russell's Treatise on Mercantile Agency.— Second 

Edition. 8to. 1878. lU. 

AGRICULTURAL LAW.— Addison's Practical Guide to 

the Agricultural Holdings (England) Act, 1878 

(38 & 89 Vic. c. 92X and Treatise thereon, showins the AlterationB 

in the Law, and containing many UBefnl Hints and Suggestions as 

to the carxying ont of the Provisions of the Act; with Handy Foima 

and a Carefully Prepared Index. Designed diiefly for the nse of 

Agricnltoral Landlords and Tenants. By ALBERT ADDISON, 

Solicitor of the Sapreme Court of Judicature. 1 2mo. 1 876. Net^ 2& 6c2. 

Cooke on Agricultural Law.— The Law and Practice 

of Agricultural Tenancies, with Numerous Precede nts of Tenancy 

Agreements and Farming Leases, &c., &c. By G. WINGBOYE 

COOKE, Esq., Barrister-at-Law. 8vo. 1851. lSs» 

Dixon's Farm.— Fuie "Farm." 

ARBITRATION.— Russell's Treatise on the Duty and 

Po'wer of an Arbitrator, and the La'w of 

Submissions and A^A/^ards; with an Appendix of 

Forms, and of the Statutes relating to Arbitration. By FRANCIS 

BUSSELL, Esq., M.A., Barrister-at-Law. Fifth Edition. Boyal 

8vo. 1878. U16«. 

ARTICLED CLERKS.— Butlin's New and Complete 

Examination Guide and Introduction to the 

La'W ; for the use of Articled Clerks and those who contemplate 

entering the legal profession, comprismg Courses of Reading for the 

Prelimmary and Intermediate Examinations and for Honours, or a 

Pass at the Final, with Statute, Case, and Judicature (Time) Tables, 

Sets of Examination Papers, &c., kc By JOHN FRANCIS 

BUTLIN, Solicitor, &a 8vo. 1877. 18*. 

" Mr. Bntlin deyotes entire cbapterato the oonsidentioii of Williama onBeal Property, 

Havnes on Equity, and Chitty on Contracts, in their bearings npon the stadies of th« 

articled clerk, and his recommendations as to tboronghneas of reading are very sound." 

"-Law MajgaxiMy Febroaiy, 18T8. 

" A sensible and nsefol guide Ibr the leffal tyro:'— BoUeOon* Jovmal, April 21, 1877. 

"In supplying law stndento with makenals for preparing themaelvee for ezaminatioo, 

Mr. Bntlu, we think, baa distanced all competitors. The Tolume befijre ua oontaina 

hints on reading, a Tery neat sunamary of law, which the best read practitioner need 

not deepise. There are time tables under the Judicature Act, and an exoellent tabular 

arrangement of leading cases, which will be found of great service .... Tnitiofli 

of this kind will do much to remove obstacles which present themselTes to oommendng 

student^ and when examinations are over the book is one which may be usefully kept 

clOBe at hand, and will well repay 'noting up."*— low Times, February S4, 18T7. 

Head.— riflte "Statutes." 

Rubinstein and Ward's Articled Clerks' Hand- 
book. — Being a Condse and Practical Guide to all the Steps 
Necessary for Entering into Articles of Clerkship, passing the 
Preliminary, Intermediate and Final Examinations, obtaining 
Admission and Certificate to Practise, with Not&s of Cases affecting 
Articled Clerks, Suggestions as to Mode of Reading and Books to 
be rehd during Articles. Second Edition. By J. S. HUBINSTEIN 
and S. WARD, Solicitors. 12ma 1878. St. 

*■ No articled derk thonld be without it* —Law 7hM$. 

*' Wo think it omits nothing which It ought to contain.**— law JpunuU, April 20, 
1878. 
*«* AU standard Law Works are hq4 in Stock, in law ca^ and other bwdings. 
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ARTICLED CLERKS.-am<<»«Mti. 

Wharton's Articled Clerk's Manual.^A Manual 
for Articled Clerks : being a comprehensive Gkiide to their cruocesBful 
Examination, Admisrion, and Practice as Attorneys and Solicitors 
of the Snperior Conrts. Ninth Edition. Oreatlj enlarged. By 
CHABXiES HENRY ANDERSON, Senior Prizeman of the Incur- 
porated Law Society, &c. Royal 12mo. 1864. 18«. 

ARTICLES OF ASSOCIATION.— Palmer.— Fitic "Conveyancmg." 
ATTORNEYS^Cordery.— Fufo "SoUcitora." 

Pulling's Law of Attorneys, General and Special, 
Attomeys-at-Law, Solicitors, Notariet), Proctors, Conveyanoeni, 
Scriveners, Land Agents, House Agents, A;c., and the Offices ami 
Appointments ususiUy held by them, kc. By ALEXANJ^KU 
PULLING, Serjeant-at-Law. Third Edition. 8vo. 1862. 18». 
" It is a Uborions work, a carBftil work, the work of a lawyer, and, beyond comparLaon, 
the bevttkat has eyer been produced upon this sabject"— .^cnv Timet. 

Smith.— The La-wyer and his Profession.— A 
Series of Letters to a Solicitor commencing Bnsiness. By J. 
OBTON SMITH. 12mo. 1860. 4s. 

AVERAGE.- Hopkins' Hand-Book on Average.— Third 

Edition. 8yo. 1868. ISt. 

Lowndes' Law of General Average.— English and 

Foreign. Third Edition, By RIOHABD LOWNDES, Author 

of ** The Admiralty Law of Collisions at Sea." Koyal 870. 1 878. 21«. 

BAILMENTS.— Jones on the Law of Bailments.— Fourth 
Edition. By W. THEOBAT^D. 8to. 1884. Net, Tw. 

BALLOT.— FitzGerald's Ballot Act.— With an Intboduotion, 
Forming a Gidde to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarged, and containing the Municipal 
Elections Act, 1875, and the Parliamentary Elections (Returning 
Officers) Act^ 1875. By GERALD A. R. FITZGERALD, M. A, of 
IJncoln's Inn, Esq., Bofrister-at-Law. Foap. 8yo. 1876. 5«. 6d. 
A Qteftd guide to all oouoenied in Parliamentary and MoniciiMd Elections.*— Zoio 



MagatiM. Vtunuaj, 187T. 
'^We ahoald stroDgly 



adTise any perMn eAoneeted with elsotions, whether acUng as 
candldata, agent, or in iiny other capaotty, to beoomo posseiisd of this manoaL" 

BANKING.— Walker's Treatise on Banking l^aw. In- 
cluding the Crossed Checks Act, 1876, with dissertations thereon, also 
references to some American Cases, and fall Index. By J. DOUGLAS 
WALKER, Esq., Barrister-at-Law. Demy 8vo. 1877. 14f. 

'*The work hss been carefliny written, and will anpply the want of a compact aum- 
maiy of Banking Law."— £MM(ori^ Joumai, Mareh 33, 18TS. 

" Peraona who are intereeted In banking law may be guided ont of many a dlfBcnltv 
by consnlUng Mr. Walker's volume."— Xow Tinui, Hay 19, 1877. 

BANKRUPTCY.— Bedford's Final Examination Guide 

to Bankruptcy.— Third Edition. 12mo. 1877. 6s. 

Lynch's Tabular Analysis of Proceedings in 

Bankruptcy, for the use of Students for the Incorporated Law 

Society's Examinations. Second Edition. Svo. 1874. Net, Is. 

Scott's Costs in Bankruptcy.— Fids "Costs." 

Smith's Manual of Bankruptcy.— A Manual relating 

to Bankruptcy, Insolvency, and Imprisonment for Debt ; comprising 

the New Statute Law verbatim, in a consolidated and readable form. 

With the Rules, a Copious Index, and a Supplement of Decisions. 

By JOSIAH W. SMITH, Esq., B.C.L., Q.C., Judge of County 

Courts. 12mo. 1873. 10s. 

%* The Supplement may be had separately, net, 2s. M, 

*«* All standard Law Works are kept in Stock, in law calf and other bindings. 
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BAHKR\)PTCY,—0(mtlMu«d. 

Williams* Law and Practice in Bankruptcy, 

oompriang the Bankraptcy Act, the Debtors Act, and the Bankraptcy 

Bepeal and Insolvent Court Act of 1869, and the Bnles and Forms 

made nnder those Acts. Second Edition. By BOLAND VAUGHAN 

WILLIAMS, of Lincohi's Inn, Esq., and WALTEB VAUGHAN 

WILLIAMS, of the Inner Temple, Esq., assisted by Frakcis 

Hallett Hardcabtlb, of the Inner Temple, Esq., Barristers-at- 

Law. 8vo. 1876. IL St. 

*' * WilUamB on Bankrapt<7' U qnlt« satisfactory."— low Moffogine, VoTomber, 1876. 
" It would be difficult to speak in terms of undue praise of the present work." 

BAR, GUIDE TO THE.— Shearwood.— Vide "Examination Guides." 

BILLS OF EXCHANGE— Chalmers' Digest of the La^v 
of Bills of Exchange, Promissory Notes, and 
Cheques. By M. D. CHALMERS, of the Lmer Temple, Esq^ 
Barrister-at-Law. DemySvo. 1878. 12s. dd 

*•* This work is in the form of the Indian Codes, besides the Bng^isli Cases it Is noted 
up with reference to the French Law and the Ocoman Code, and on doubtful points to 
the more recent American Decisions ; it also contains a table of oTerruled or doubted cases. 

" Mr. Chalmers has done wisely in casting his book into its present fonn. and the 
plan, thus well conceived, has been most effectually carried out. As a handy book of 
referoDoe on a difficult and Important branch of the law, it Is mo»t raluable, and it is 
perfectly plain that no pains have been spared to render it complete in every reqwot. 
The index is copious and well arranged."— iSo/tirday Reetew, Jlay 8, 1879. 

" The book is not only well planned, but well executed for the risinj; genera- 
tions and for men of businesa this digest will be a gift of no small Talne."— PoU MaU 
Oaxette, January 80, 1879. 

Chitty on Bills of Exchange and Promissory 
Notes, >^ith references to the law of Scotland^ 
France and America.— Eleventh Edition. By JOHN A. 
RUSSELL, Esq., LL.B., one of Her Majesty's Counsel, and Judge 
of County Courts. Demy Syo. 1878. 12. Si. 

Eddis' Rule of Ex parte Waring. By A. C. EDDIS, 
B.A.,ofLinco]n'Blnn,Bazrister-at-Law. Post8TO. 1876. iV^ef,2i.M. 

BILLS OF SALE— Millar's Bills of Sale.—A Treatise on BUk 
of Sale, with an Appendix containing the Acts for the Registration 
of Bills of Sale, Precedents, &o. (bdng the Fourth Edition of 
Millar and Collier's Treatise on Bills of Sale). By F. C. J. MILLAH, 
of the Liner Temple, Esq., Barrister-at-Law. ]2mo. 1877. 12<. 
" The original workl s brought down to date, and the latest cases are refernd to and 

considered. The value of the work is enhanced throughout bj careftil annotatioa.*' 

—law MoffoziM, February, 1878. 

BOOK-KEEPING.— Bedford's Intermediate Examina- 
tion Guide to Book-keeping.— Second Edition. 12ma 
1875. AH 2iL 6(2. 

CANAL TRAFFIC ACT.— Lely's Railway and Canal Traf- 
fic Act, 1878.— And other Railway and Canal SUtntes ; with 
the GreneralOrden, Forms, and Table of Fees. PoetSvo. 1873. Ss. 

CARRIERS.— Bro-wne on Carriers.— A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. Witli 
Beferences to the most recent American Decisions. By J. H. 
BALFOUR BROWNE, of the Middle Temple, Esq., Barristerat- 
Law, Registrar to the Railway Commission. 8vo. 1878. 18«. 

CHANCERY and Vide *' EQUITY." 

Daniell's Chancery Practice. — Sixth Edition, by 
LEONARD FIELD and EDWARD CLBNNELL DUNN, 
Barristers-at-Law; assisted by W. H. UPJOHN, Student and 
Holt Scholar cf Gray's Inn, &c., &c, Editor of ** Daniell's Forms, 
Tbird Edition." 2 vols. 8vo. {In preparation.) 

*«* A If standard Law Workt are kept in Stock, in law calf and other bindinge. 
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CHANCERY-QmttiMrf. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with DiflBertatioos and Notes, forming a oomplete guide to the prac- 
tice of the Chancery Division of the High Court and of the Courts 
of AppeaL Bemg the ThirdEdltion of ''Daniell's Chanoeiy Forma." 
By WILLLA.M HENRY UPJOHN, Esq., Student and Holt 
Scholar of Gray's Inn, Exhibitioner in Jurisprudence and Roman 
Law in the UniTendty of London, Holder of the First Senior Stu- 
dentship in Jurisprudence, Roman Law and International Law 
awarded by the Council of Legal Education in Hilary Term, 1879. 
In one thick YoL Demy Svo. 1879. 2L28, 

**Ife win be M dmAiI a work to practitionerB at WMtmluBler as It will be to those in 
Uncolo'B Inn/*— £ai0 Tbnei, Febnury 1, 1870. 

Haynes' Chancery Practice.— A Manual of the 
Practice of the Chancery Division of the High 
Court of Justice and on Appeal therefrom, for 
the use of Practitioners and Students.— By 
JOHN F. HATNES, LL.D. Author of the " Students Leading 
Cases," Ac. {In preparation,) 

Morgan's Acts and Orders, Fifth Edition. 1876.— 
The Statutes, Greneral Orders, and Bnles of Court relating to the 
Practice, Pleadine, and Jurisdiction of the Supreme Court of Judi- 
cature, particularly with reference to the Chancery Division, and 
the Actions assigned thereto. With copious Notes. Fifth Edition. 
Carefully revised and adapted to the new Practice by GEOBG-E 
OSBOBNE MOR GAN, M .P., one of Her Majes^'s Counsel, and 
CHALONER W. CHUTE, of Lincohi's Inn, Barrister-at-Law, and 
late Fellow of Magdalen CoU^ge, Oxford. In 1 voL Demy 8vo. 

1876. 12. 10«. 

*' This edttion of Mr. Morgan's treattse must, we IwUvre^ be the most popular with the 
profaarion.*— law Timet^ I>coember 9, 1876. 

" This tiew edttion will maintain and enhance the hlgk repntatioa deaenredlj gained 
by the original work."~Iaio MagoMiHg and Rtview, Febroaxy, 18T7. 

Morgan and Davey's Chancery Costs.— FWc "Costs." 

Peel's Chancery Actions.— A Concise Treatise 

on the Practice and Procedure in Chancery 

Actions.— By SYDNEY PEEL, of the Middle Temple, Esq., 

Barrister-at-Law. Demv Svo. 1878. 7$. (kL 

" To Clutncery practltlODers of both branches the volame will donbUess provo very 

naeftiL"— low Timet, Jaly 80, 1878. 

CHURCH AND CLERGY.— Ph ill imore.—Fttitf^EoclesiasticalLaw." 

Stephen's La^w^s relating to the Clergy.— 2 vols. 

Boyal 8vo. 1848. 21. 18«. 

CIVIL LAW.— Bo-wyer's Commentaries on the Modern 

Civil Law.— By Sir GEORGE BOWYER, D.C.L., Royal 

8yo. 1848. 18«. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— By Sir GEORGE BOWYER, D.C.L. 
Royal 8to. 1874. 6t. 

Cumin's Manual of Civil Law, containiiig a Translation 
of, and Commentary on, the Fragments of the XII. Tables, and 
the Ins<dtates of Jtutinian ; the Text of the Institutes of Gains and 
Jnstinian arranged in parallel colmnns ; and the Text of the Frag- 
ments of TTlpian, &o. By F. CUMIN, M.A., Barrister-at-Law. 
Second Edition. Medimn 8yo. 1866. 18«. 

Greene.— rt(ie "Ronum Law." 

^^^ A U ttandard Law Worki are kept in Slock, in lavf oa^f and other hindtJigt, 
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CIVIL Lk^H .-Cimtintud. 

Mears.— 7td« '^Boman Law." 

Voet Commentarius ad Pandectas, Translated 

into English.— Part I. The Contract of Sale. (Book xviu.) 

By SIR ROLAND KNYVBT WILSON, Bart., of Lincoln's Inn, 

Barristcr-at-Lavir. Boyal 8vo. 1876. Net \U If. 

COLLISIONS.— Lowndes' Admiralty Law of Collisions 

at Sea.--8vo. 1867. 7«. M, 

COLONIAL LAW.^Clark's Colonial La^w.— A Summary of 

Colonial Law and FraoUoe of AppeaLs from the Plantations. Syo. 

1884. 1/. 4«. 

COMMENTARIES ON THE LAWS OF CNQLAND.— Bowyer.— 

Vide "Constitutional I<aw." 

Broom and Hadley's Commentaries on the 

Law^s of England.— By HERBERT BROOM, LL.D., of 

the Inner Temple, Banister-at-Law ; and EDWARD A. HAD- 

LEY, M.A., of Lincoln's Inn, Barrister-at-Law ; late Fellow of 

Trinity ColL, Cambridge. 4 vols. Svo. 1869. 32. 3«. 

** Menmi. Broom and Uadloy havo been unapariDR in tbetr MUtorial laboors. There 

are abundant referenoe notes, so that the diligent student can consult (he autboritles 

if he is so disposed. Besides tbe table of contents, there are an appendix and a 

copious index to each yolumCL Nothing that could be done to make the work oaeftil 

and handy has been left undone." — Lane Journal, November 19, 1809. 

COMMERCIAL LAW.— Levi's International Commercial 
Law. — ^Being the Fiinciplee of Mercantile Law of the following 
and other ConntEies — ^vis. : England, Scotland, Ireland, British 
India, British Colonies, Austria, Belgium, Denmark, France^ Grer- 
many, Greece, Italy, Netherlands, Norway, Prussia, Eussiai Spain, 
Sweden, Switzerland, United States, and Wlirtemburg. By LEONE 
LEVI, Esq., F.S.A., F.S.S., of Lincoln's Imi, Banister-a^Law, &c. 
Second Edition. 2 vols. Royal 8vo. 1863. \l, 164. 

Smith.— Fide "MereantUe Law.** 
COMMON LAW,— Archbold's Practice In the Qneen's 
Bench, Common Pleas, and Exchequer Divi- 
sions of the High Court of Justice.— Thhrteenth 
Edition. By SAMUEL PBENTICE, one of Her . Majesty's 
CouDseL (Ready in September,) 

Archibald.— Ficfe "Judges' Chambers Practice.*' 

BraithTwaite.— Ftde "Oaths.** 

Fisher.— Fide " Digests." 

Foul kes.— Fide "Action." 

Orders and Rules of the High Court of Justioe, 
Common Law Divisions.— Published by Author!^, as 

Prentice.— Fiefe "Action." 

Smith's Manual of Common Law.— ForPractltionerB 
and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usually occurring in daily 
life and practice. By JOSIAH W. SMITH, B.cX., Q.C., 
Judge of County Courts. Eighth Edition. 12mo. 1878. 14«. 

COMMONS AND INCL0SURE8.— Chambers' Digest of the 
La'w relating to Commons and Open Spaces. 
By 6E0K6E F. CHAMBEBS, of the Inner Temple, Esq., 
Barrister-at-Law. Imperial 8yo. 1877. 6i. 6d. 

Cooke on Inclosures.— Wi th F orms as settled by the 
Indosure Commissioners. By G. WINGBOVB COOKE, Esq., 
Barnnter-at-Law. Fourth Edition. 12mo. 1864. 16«. 

*«* AU ttandard Law Worh arehqdin Stodk, inlaw coif and other hindingt. 
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COMPANY LAW.— Finlason's Report of the Case of 
TTwycross V. Grant. 8vo. 1877. Net, 28, 6<L 

Palmer.— Ficfe "Conveyancing." 

Palmer's Shareholders* and Directors' Legal 

Companion. — A Manual of every-day Law and Practice for 
Froxnotcrs, Sbareholders, Directors, Secretaries, Creditors and Solici- 
tors of Companies, under the Companies' Acts, 1862, 1867, and 1877. 
By FBANCIS B. PALMER, Esq., Barrister-at-Law. 12mo. 
1878. Na, 2s. 6d. 

Thring.— Ftcfc "Joint Stocks." 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6s. 6d. 

"Aa aoquaintance with Fesrne to indispenisble to a student wbo deiires to bo 
tkorooghly groondod in tho commoD Uw relating to real tirup e i l j . Bndl student vUl 
flsd a pernsal of tUs epitome of groat value to hinL"— low Jottmml, October 19, 1878. 

CONSTITUTIONAL LAW.-Bowyer's Commentaries on 
the Constitutional Law of England.— By Sir 
GEO. BOWTEB, D.C.L. Second Edition. Boyar8yo. 1846. 12. %t. 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Escl, Author of 

the •• Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Counsel, Becorder of Lincoln. Boyal 8yo. 

1875. 12. 18s. 

"At present this Is by flur the best book upon the Law of Ooatract posseessd bj the 
Profession, and it is a tboronglil j practieal botric"— £ais Tmn, 

Leake on Contracts. — An Elementary Digest of the Law 
of Contracts (being a new edition of ** The Elements of the Law of 
Contracts'*). By STEPHEN MABTIN LEAKE, Banister-at- 
Law. 1 Yol. Demy 8yo. 1878. 12. 18t. 

Pollock's Principles of Contract at Law and in 
Equity ; being a Treatise on the Greneral Principles relating to the 
Validity of A^^reements, with a special view to the comparison of 
Law and Equity, and with references to the Lidian Contract Act, 
and oocasioxially to American and Foreign Law. Second Edition. 
By FBEDERICK POLLOCK, of Lincohi's Inn, Esq.. Barrister-at- 
Law. Demy 8yo. 1878. 12. 6f. 
The IiOTd Chief Jtutloe In his Judgment in MttropoUtan ResOwaff Company y. Broff' 
den omA otheriy waiA, "The Iaw Is well pat by Mr. Vredezlek ToUook In his 
very able and learned work on Ckmtraota."— 3V limes. 
" For tbe purposes of the student there is do book equal to ICr. PoUoek's.''— 71s 
EeonomM, Jnljli, 18T8. ^ ^, ^ ^ ^, , _,„ « ^ 
** He has sacceeded in writing a book on Contracts which the working lawyer will find 
as useM for reference as any of its predecessorB, and which at the same time wffl dve 
the student what he will seek for in vain elsewhere, a complete ratUmaU of the Uw, — 

Law Magatim and Rtffiew, , ^ . ^. . mt. i. . 

** We see nothing to qualify in the praise we bestowed on the flrst edition. The chapters 
on unlawful and Impossible sgreements are models of ftOl and dear treatment"— &Mci/«ri' 
Jwmoiy Aug. 10, 1S78. 

Smith's Law^ of Contracts.— By the late J. W. SMITH, 
Esq., Author of ''Leading Cases," &c. Seventh Edition. By 
VINCENT T. THOMPSON, Esq., Banrister-at-Law. Demy 8vo. 
1878. (Sdectedfw the IfUermediate ExaminatioM, 1879.^ 12. Is. 
•• We know of few books equally likely to heneflt the stodent/or marked by such dis- 
tinguished qualities ot laddi^, order, and accuracy aa the work l>efore m.^'—SUMior^ 
Joumai, December 28, 1878. 

*«* AU ttundard Law Waih are Itpt in Stocl, in law ca^ and other bindingi. 
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CONVICTIONS.— Pal ey on Summary Convictions.— 
Fifth EditioiL By H. T. J. MACNAMARA, Esq., Barristernat. 
Law. 8vo. 1866. 

Stone.— Fufe " Petty Sessiona." 

CONVEYANCINQ.-Dart.— 7t(fe "Vendors and Ptirchasera." 

Greenwood's Manual of Conveyancing.— A Manual 
of the Practice of Gonveyancinff, showing the present Pk'actice 
relating to the daily routine of Gonyeyancing in Solidtors' Offices. 
To winch are added €k>nci8e Conunon Forms and Precedents in 
Conyeyandng; ConditionB of Sale, Conveyances, and all other 
Assurances in constant use. Fifth Edition. By H. N. CAPEL, 
B.A., LL.K, Solicitor. DemySyo. 1877. 15ff. 

"The infonnation nnder these heads is Jost of that ordlnaiy practical kind which i« 
learned from experience and is not to be gattoed from trestiMS. . . . Acarehdstady 
of these pases woold probaUj ann a diligent cleric with at mQ(^ nseftd knowledge aa he 
might otherwise take years of desnltoiy qnesttming and obsenrtng to aoqnire."— Sofieirorv' 
JowmaL 

The young solicitor will find this work almost invaluable, while the members of the 
higher bmnoh of the profession may refer to it with adnaitage. We liare not met with 
any book that fhmiahes so simple a guide to the management of business entmsted to 
articled clerks.**— Ah^^kf Pott 

Martin's Student's Conveyancer.— -A Manual on the 
Principles of Modem Conyesrandng, illuntrated and enforced by a 
Collection of PreoedentB, accompanied by detailed Eemarks. Part L 
Purchase Deeds. By THOMAS FREDEBIC MARTIN, SoUdtor. 
DemySTO. 1877. 6i,M, 

** We hsTe no doubt that the stndent wiD find in Ifr. ICarUn's treatise a good goide to 
the practioal part of oonTsrandng."— £010 Tknu, Jane S3, 1877. 
** It should be placed In the hands of erery stndent" 

Palmer's Company Precedents.— Conveyancing and 
other Forma and Precedents relating to Compudes' incorporated 
under the Companies' Acts, 1862 and 1867. Arranged as follows : — 
Agreements, Memoranda of Association, Articles of Association, 
BesolutionB, Notices, Certificates, Provisional Orders of Board of 
Trade, Debentures, Reconstruction, Amalgamation, Petitions, Orders. 
With Copious Notes. By FRANCIS BEAUFORT PALMER, of 
the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1877. 12. 5«. 

** There had nerer, to onr knowledge, been any attempt to oolleot and edit a body of 
Fonns and Precedents ezdoslTely relating to the fonnanon, working and wioding-ap of 
companies. This task Ifr. Palmer has taken in hand, and we an glad to say with mndi 
encoess .... The informatkm contained in the 860 pages of the Tolnme is rendered 
easily accessible by a good and foil index. The author has evidently not been sparing of 
labour, and the fraits of hl» exertions are now before the \effl proftesion in a work of great 
practical ntUity/*— JLow Magazine, Febmaxy, 1878. 

** To those concerned in getting up companies, the assistance giren by Mr. Pahner 
most be Tery valuable, because he does not oonfine himself to bara precedenta, but by 
intelligent and learned oommentary lights up, as it were, each step that he takes. The 
volume before us is not, therefore a book of precedents merely, but, in a greater or less 
decree, a treatise on certain portions of the Companies' Acts of I86:i and 1867. There is an 
elaborate index, and the work is one which must commend itself to the profession.'*—' 
Law T\ms$, June 9, 1877. 

"The precedents are as a rule exeeediogly well drafted, and adapted to companies for 
almost every conceivable object 80 especially are the forms of memoranda and artides 
01 association ; and these will be found extremely servioeable to the conveyancer. . . . 
All the notea have been elaborated with a thoroughly sdentiflo knowledge of the 
principles of company law as well aa with copious references to the oases substantiating 
the prindplea. . . . We venture to predict that his notes will be found of great nttllty 
in gidding opinions on many complicated questions of law and practice. "—law JomwU, 

*«* AU ttandard Law World are kept in Stock, in law calf and oihtr Undingt, 
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CONVEYANCINQ.-Cbjtfiwied. 

Prideaux's Precedents in Conveyancing.— UWth 
Dissertations on its Law and Practioe. Ninth Editum. By 
FREDERICK PRIDEAUX, Ute Professor of the Law of Real and 
Personal Property to the Luis of Conrt, and JOHN WHITCOMBE, 
Esqrs., Barristers-at-Law. 2 vols. RoyidSvo. 1879. 32. 10«. 

" Prideaox has become aa indispeiusble pari of the OonTeyanoer^B library.**— dBolfcttorf* 
Journal. 

'" We may also be allowed to add oar trlbate of praise to these Precedents for their 
oonciseneaa, per^>lcuity, precision, and perftotion of dnning."'-Lcuo Joun»al. 

** The volames are now somethlDg more than a mere oollecUon of praoedents ; tiiej 
oontain most yalaable dissertations on the law and practice with refermce to oo n ye y ancing. 
Tbeie dissertations are followed by the i)reoedents on each subject dealt with, and are In 
themselves condensed treatises, embodying all the latest cass and statate law. We sssy 
instance, as excellent specimens of legal essay writing, the dissertations on tmsters and 
husband and wife in the second Tolnme, aiid on couaitions of sale in the flrst Having 
r^ard to the wide general knowledge required of all lawyers in the present day, sneh a 
work as this mudt prove highly acceptable to the whole Prolbsnon."— low 2im*t, 
Janaary 4, 1879. 

" We have been always accustomed to view 'Prideaux' as the most naeftil work 
out on conTeyanoinflr. It combines conciseness and clearness in its precedents 
with aptness ivnd comprehensiveness in its dissertations and notes, to a degree superior 
to that of any other work of its kind."— Xaw Journal, February 8, 18T9. 

COPYRIGHT.-Phillips' Law of Copyright.— The Law of 
Copyright in Works of Literature and Art, and in the Appli- 
cation of Designs. With the Statutes relating thereto. By 
CHARLES PALMER PHILLIPS, of Lincohi's Inn, £»}.» 
Barristerat-Law. Svo. 1868. 12f. 

*' Mr. Phillips' work is at once an able law-book and a lucid treatise, in a popnlar form 

on the rights of authors and artists."— J«rM. 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Third Edition. By 
C. W. LOVESY, Esq., Puisne Judge, British Guiana. 12mo. 
1866. 12s. 

COSTS.— Morgan and Davey's Treatise on Costs in 
Chancery.— By GEORGE OSBORNE MORGAN, M.P., 
one of Her Majesty's Counsel, late Stowell Fellow of University 
CoUege, Oxford, and Eldon Scholar ; and HORACE DAVEY, 
M.A., one of Her Majesty's Counsel, late Fellow of University 
College, Oxford, and Eldon Scholar. With an Appendix, containing 
Forms and IVeoedents of Bills of Costs. 8vo. 1865. 12. Is. 

Morris* Solicitors' Fees and Court Fees, under 
the Judicature Acts.— With Copious Index. By WILLIAM 
MORRIS, SoUdtor. 12mo. 1876. ds. 

Scott's Costs in the Superior Courts. Fourth 
Edition. {Jnthepreu.) 

Scott's Costs under the Judicature Acts, 1878 
and 1876; oontainhig the '* Additional Rules " and Scale of 
Costs ; together with Pbeotdents or Taxed Bills. By JOHN 
SCOTT, Esq., Barrister-at-Law. Royal 12mo. 1876. 6$. 6<L 

Summerhays and Toogood's Precedents of 

Bills of uosts in the Chancery, Queen's 

Bench, Common Pleas, Exchequer, Probate 

and Divorce Divisions of the High Court of 

Justice, in Conveyancing, Bankruptcy, &c., with Soales of 

AUowances and Court Fees, &a, &o. Third Edition. Royal 8vo. 

1879. {In tlie presi.) 

'* Tn tbe volame before as we have a very complete xnszraal of taxation. Tbe work is 
beautifally printed and arranged, and each item catdies tlie ere instantlj.'*— Xow 
Journal. 

*«* All standard Law Works ars kept in Stock, in law calf and other bindings, 
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"Webster's Parliamentary Costs.— Private Bills, 
Election Petitions, Appeals, House of Lords. By EDWABD 
WEBSTEE, Esq., of the Taxing Office, House of Commons, and of 
the Examiners' Office, House of Lords and House of Commons. 
Third Edition. Post Syo. 1867. 20ff. 

COUNTY COURTS.— The Consolidated County CouM 
Orders and Rules, 1878, witYi Forms and 
Scales of Costs and Fees, as issued by the Lord 
Ohance^or and Committee of County Court Judges. Authorised 
Edition. Super-royal Svo. 1875. l^O, 8s. 

Pitt- Lewis* County Court Practice.— A Complete 
Practice of the County Courts, including Admiralty and 
Bankruptcy, embodying the Act, Bules, Forms and Costs, 
with Table of Cases and Full Index. By . G. PITT-LEWIS, 
of the Middle Temple aod Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentships of the Four Inns of Court. 

{In tke press.) 
CRIMINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Pireoedents of 
Indictments, &c., and the E'vidence necessary to support them. By 
JOHN JEEVIS, Esq. (late Lord Chief Justice of Her Miyesty's 
Court of Common Pleas). Nineteenth Edition, i ncludi ng the 
Practice in Criminal Proceedings by Indictment By WILLIAM 
BEUCE, of the Middle Temple, Esq., Barrister-at-Law, and 
Stipendiary Magistrate for the Borough of Leeds. Boyal 12mo. 
1878. IL lis. M. 

Cole on Criminal Informations and Quo War- 
ranto.— By W.E. COLE, Esq., Bairister-at-Law. 12mo. 1848. 12s. 
Greaves' Criminal Law Consolidation and 
, Amendment Acts of the 24 & 25 Vict.— With 
. Notes, Observations, and Forms for Summary Ptoceedings. By 
OHABLES SPREN6EL GREAVES, Esq., one of Her Majesty'ii 
(Counsel, who prepared the Bills and attended the Select Committees 
of botii Houses of Parlisonent to which the Bills were referred. 
Second Edition. Post 8vo. 1862. 16s. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Koyall2mo. 1878. IZ. lls.6d. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel 8 vols. Royal 8vo. 1877. 51, 15s. 6d. 
Tbis treatiM is so much more oopiouB than any other upon all the subjects contained 
hi it, that it affords by far the best means of acaoiring a knowledge of the Criminal Lsw 
in general, or of any offence in psrtioular ; so that it will be found peouliaiiy osefol as 
wen to thoee who wish to obtain a complete knowledge of that law, as to those who 
desire to bo Informed on any portion of it as occasion may require. 

This work also contains a very complete treatise <»i the Law of ETidenoe in Criminal 
Cases, and in it the manner of teking the depositioos of witnesses, and tke examinations 
of prisoners before maidfitrates, is Mlj ezptained. 

*' What Iwttor Digest of Criminal Lsw conld we possibly hope for than 'Russell on 
Crimes V '*— jSRir James Fit^fames Stephen's Speech on OodMecUim. 

"We may safely awert that the fifth edition of 'Russell on Crimes* has. under the 
ctirefnl hand of Mr. Prenttcc, fblly reached the standard attained to by the preceding 
edifions."—J^iiryowma^ January 27, 1877. 

*• No more tnistwurtby anthority. or more exhaustive expositor than 'Rnaseir can be 
consulted.*' — law Magazine and lieview, February, 1877. 

" Alterations have been made in the arrangement of the work which without intorferiog 
with the general plan are sufficient to show that great care and thought have been 

bestowed we are amazed at the patience, industry and skill which are exhiUted 

ic I be collection and arraogement of all this maas of learning.''— 77ke Ttmes. 

*^* All standard Lav Worla art kept in Stock, in law coif and other Undingt. 
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DECREES.— Seton.—Ktde " Equity." 

DIARY.— Lawyer's Companion (The), Diary, and La^^r 

Directory.— For the use of the Legal Profession, Public Com- 

paniefl, Justices, Merchants, Estate Agents, Auctioneers, &c., Ac. 

PUBLISHJBD Annually. Thirty- third Issue for 1879. 

The work contains the most complete List published of Town and 

Country Solicitors, with date of admission and appointments, and is issued 

in the following forms, octavo size, strongly bound in cloth : — ». d. 

1. Two days on a page, plain 5 

2. The above, intkrleavid for Attxndancss . . .70 
S. Two days on a page, ruled, with or without money columnii 5 6 

4. The above, intxsleaved for Attesdancxs . . . .80 

5. Whole page for each day, plain 7 6 

6. The above, intkrlsavxd for Aitkndancbs . .96 

7. Whole page for each day, ruled, with or without money 

columns 8 6 

8. The above, nrrxBLiAvicD for Attendances . . 10 6 

9. Three days on a page, ruled blue lines, without money 

columns . • 6 

The Diary, printed on JOYNSON^S paper of tuperior qutdittf. 
contains memorantia of Legal Bueineet throughout the Tear, 

The La-wyer's Companion for 1879, edited by 
JOHN THOMPSON, of the Lmer Temple, Esq., Bamster-at-Law; 
and contains a Digest of Keoent Cases on Costs ; Monthly Diary of 
County, Local Government, and Parish Burineas ; Oaths in Supreme 
Court; Summaiy of Legislation of 1878 ; Alphabetical Lidez to tho 
Practical Statutes; a Copious Table of Stamp Duties; Legal Time, 
Literest, Discount, Licome, Wages and oUier Tables; Probate, 
Legacy and Succession Duties; aad a variety of matters of 
prMtical utility. 

" An ezoellent woric "— 3%e Ifmet, Novomber, 29, 1878. 

** A pnbUntton which has long ago aecared to itaelf the favour of the profeaakHi, and 
which, as heretofore, Jnstifles hrlts eonlente the title seeuned by It "—law JoumaL 

"Contains all the infonDatlon which ooidd be looked for io such a work, and gires it 
in a nKMt oonveiiient ibrm and terjr oompletely. We may iinhealtatiiigly reoommeod the 
work to onr readers."— /Soficilon* /oumol. 

** The * Lawyer's Companion and Diai7 ' is a book that ought to be in the poasetsion of 
eyery lawyer, and of every man of boalneie.'* 

'"JThe'Lawyei'a Companion' ia, indeed, what it Is called, fbr it oombinea ererything 
rrmilred for refgvenee in the lawyer's ofllce.* — Law TImu. 

" It is a book without which no lawyer's library or office can be complete."— /rir^ 
Law Timet, Hovembor 9th, 1878. 

DICTIONARY.— Wharton's Law Lexicon.— A Dictionary of 
Jniispnidence, explaining the Teebnical Words and Phrases employed 
in the several Departments of ThigHsh Law ; including the various 
Legal Terms used in Commercial Transaotions. Together with an 
Explanatory as well as Literal Translation of the Latin Maxima 
contained in the Writings oC the Ancient and Modem Commentators. 
Sixth ]E!dition. Enlarged and reyised in accordance with the 
Judicature Acts, by J. SHIKESS WILL, of the Middle Temple, 
£6q.,Banrister-at-Law. Super royal 8va 1876. 2/. 2«. 

**Aa a work of reference for the Ubraiy, the handeome and elaborate edition of 
* Wharton's Law Lexicon ' which Mr. Shircet will has prodnoed, moat anperaede all former 
laanea of that well-known work."— Xiow A/agatine amd Renew, August, 1876. 

" No law library ie complete without a law dictionary or law lexicon. To tbe practi- 
tioner it ia alwaya useful to have at hand a book where, in a small compass, he can Cud 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
most snbJeciB, or to books wherein particular rabjecta aro treated of at full length. To the 
atudent it ia ahnost indiapenaabl«."— Zraw Timet. 

*«* A U standard Law Works are kept in Stock, in law calf and other Jrindings, 
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DIGESTS.— Bedford.— Fuie *" Examiiuitioxi Guides." 
Chamber's— Vufo « Public Health." 

Chitty's Equity Index. — Chitty's Index to all the Reported 
Cages, and Statutes, in or relating to the Principles, Pleading, aod 
Practice of Equity and Bankruptcy, In the several Courts of Equity 
in England and Ireland, tibe Pnvy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Barrister-at-Law. 4 toIs. Boyal 8to. 1853. 71, 7», 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870 ; 
with Beferenoes to the Statutes and Rules of Court Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R A. FISHER, Esq., Judge of the 
County Courts of Bristol and of Wells. Five large volumes, royal 
8vo. 1870. 122. 12«. 

{Continued Annually.) 
" Mr. Ftoher's Digest ii a wonderful work. It is a miracle of himum Indostiy.**— >Jfr. 
Justice WiUu. 

<* I think It uroald bo yery difficult to improve upon Jlr. Fisher's * Common Law 
Digest.' "— afp Jama Jt^fames Stqthm, 0,0. » on OocU/lecUion. 

Leake.— Fide "Real Property" and "Contracts." 

Notanda Digest in Law, Equity, Bankruptcy^ 
Admiralty, Divorce, and Probate Cases.— By 
H. TUDOR BODDAM, of the Inner Temple, and HABEY 
GREENWOOD, of Lincoln's Inn, Esqrs., BanisteFS-at-Law. The 
NoTAVDA Digest, from the oommencement, October, 1862. to 
December, 1876. In 1 volume, half-bonnd. yetf 82. 8s. 

Ditto, in 2 yolumes, half-bonnd. Net, 82. lOt. 

Ditto, Third Series, 1878 to 1876 indnsive, half-bonnd. Nei, IL lis. 6d, 

Ditto, Fourth Series, for 1877 and 1878, with Indexes, in 1 volume. 

JSach, net, 11 It. 

Ditto, ditto, for 1879, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books. Annual Subscription, payable In 
advance. Net, 21s. 

*^* The numbers are issued regularly every alternate month. 
Each number will contain a concise analysis of every case reported 
in the Law Jieports, Law Journal, Weekly Reporter, Law Tmee, and 
the Irish Law Reports, up to and including the cases oonUdned in the 
parts for the current month, with references to Text-booki, Statutes, 
and the Law Reports Consolidated Digest. An ALPHABBncAL 
INDEX of the Bubiects contained iv saoh itumbib will form a new 
feature in this series. 

Pollock.— Fids " Partnership." 

Hoscoe'B.— Ftde << Criminal Law ** and *< Ni^ Prius.'* 

DISCOVERY.— Hare's Treatise on the Discovery of 

Evidence.— Second Edition. Adapted to the Procedure in the 

High Court of Justice, with Addenda, containing all the Reported 

Cases to the end of 1876. By SHERLOCK HARE, Barristerai- 

Law. PostSvo. 1877. 12f. 

** The book is a uaeftd ooatribtition to our tezt-boeks on practice."— AoUelron^ JommaL 

** We bsTe read his work with considerable sttentioD and interest, and we can epeak in 

terms of cordial praise of the manner in which the nev proeednre ha« been worked Into 

the old materiaL . • . AD the leotiont and orders or the new legislation are ratered 

to In the text, a eynopsis of recent cases is given, and a good index oonpMss the 

vdnme. "—low Timti. 

Seton.— Fife "Equity.*' 

*^* AU standard Law Works are kept in Stodt, in law catfand other hindinffs. 
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DISTRICT REGISTRIES.-APchibald.— F«fe "Judges' Chambers 

Practice." 

DIVORCE,— Browne's Treatise on the Principles 

and Practice of the Court for Divorce and 

Matrimonial Causes:— With the Statutes, Boles. Fees 

and Fomis relating thereto. Third Edition. Bj GEOBGE 

BBOWNE, Esq., B.A., of the Inner Temple, Barrkter-at-Law, 

Beoorder of Ludlow. Svo. 1876. 11. 4f. 

'* We tbink thU Edition of If r. Browne's Treatise has been edited with commendable 

oara. The book, as it now stands, is a clear, practicsl, and, so far as we hare been able to 

test it, aoenrale exposition of dlToroe law and prooednre.*'^MNci<or« Vounui^, April 22. 1 876. 

DOMICIL.—Dicey'8 Treatise on the Law of Domicil 
and the Rights affected thereby in the form of 
Rules.— By A. V. DICEY, B.C.L., Barristerat-Law. Author 
of ** A Treatise on the Boles for the Selection of the Parties to an 
Action." {Nearly ready.) 

Phillimore'8(SirR.)Lawof Domicil.— 8m 1847. 9f. 

DUTCH LAW.— Vanderlinden's Institutes of the Laws 
of Holland.— «vo. 1828. 1/. 18#. 

EASEMENTS.— Goddard*s Treatise on the Law of 
Easements.— By JOHN LEYBOUBN GODDARD, of the 
Middle Temple, Esq., Barrister-at-Law. Second Edition. Demy 

8vo. 1877. 1«#. 

'* The book is inralaable : where the cases are idlent the author has taken pains to 
ascertain what the law wonld be If brought into queatlon/'—Zow JoumaL 

"Nowhere has the snb|ect been treated so exhaastiTely, and, we may add, so soientifl- 
cally, as by Mr. Ooddard. We recommend it to the moot careful stadyof the law student, 
as well as to the library of the practitioner.**— low Timu. 

ECCLESIASTICAL. — Finlason's Folkestone Ritual 
Case. — The Judgment of the Judicial Committee in the Folkestone 
Bitoal Case, with an Historical Introduction and brief Notes. By 
W. F. FINLASON, of the Middle Temple, Esq., Barristerat-Law. 
8vo. 1877. Net, 2*. 6<L 

. Phillimore's (Sir R.) Ecclesiastical Law.— The 
Ecdesiastical Law of the Church of England. With Supplement, 
containing the S tatutes and Decisions to end of 1875. By Sib 
BOBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-76. Si. 7#. 6d, 

\* The Supplement may be had separately, price it. 6(2., sewed. 
Stephens.— Wde "Church and Clergy.'^ 
ELECTIONS — Brow^ne (G. Lathom.)— Fide" Begistration." 
FitzGerald.— Fuie "BaUot." 

Rogers on Elections, Registration, and Election 

Agency. — With an Appendix of Statutes and Forms. Twelfth 

Edition. By F. S. P. WOLFEBSTAN, of the Inner Temple, Esq., 

Barristerat-Law. 12mo. 1876. IZ. lOt. 

'*The book maintains its reputation as a well arranged msgarine of all the authorities on 

the enbleci.*— £«e JotumoL August 19, 18T6. 

"Mr. Wolferstan has added a new chapter on election agency, which contains a care- 
ful and valuable digest of the decisions and dicta on this thorny 8nb!|ect.''-So{t«t<<^r«' 
/ourno/, October 28 1876. 

ENGLAND, LAWS OF,— Bo^vyer.— Ficie " Constitutional Law." 
Broom and Hadley. — Fide " Commentaries." 
Syms* Code of English Law (Principles and Practice) 
for handy reference in a Solicitor's office. By F. K. SYMS, Solicitor. 
12mo. 1870. Ut, 

EQUITY, and Vide CHANCERY. 

Seton's Forms of Decrees, Judgments, and 

Orders in the High Court of Justice and Courts 

*^* AU standard Law Works are kept in Stock fin law calf and other bindings. 
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EQUITY, and Vide CHANCER Y.-~«ontint<a2. 

of Appeal, hftTing especial reference to the Ghanoery Division, 
with Practical Notes. Fourth Edition. By B. H. LEAC H, Esq., 
Senior Kegistrar of the Court of Chancery ; F. G. A. WILLIAMS, 
of the Inner Temple, Esq. ; and the late H. W. MAT, Euq. ; con- 
tinued by JAMES EASTWICK, of LiDcohi's Inn, Esi^, Barristers- 
at-Law. In 2 vols. Bojal 8vo. VoL I. and VoL iL Part L 
1877—79. Bach It 10*. 

Volame I. oontainB :— Judgment by Default and at Trial ; Motion for Judgment ; 
Transfer and Payment of Fundi into and ont of Court; Proceedings In Ohamben; DU- 
eoTery and Production; Ii^uncttons; Stop Orden and Charging Ordera; N4 Sgtat 
A.ttachmeat of Debts; Tranafer and Consolidation of Actions; Prohibition Patents; 
Interpleader ; Issues; Referees and Arbitntlon fieeelTers; Trustees (Inoinding Trustees 
Act) ; Gbsritles : Orders affecting SoUdtars ; and Taiation of BUIe of Costs. Ao. Ao. 

Velume II. Part L oonti^ns :— Married Womea ; Infants ; Administration of Baal 
and Prrsonal Estate; Partition and Sale under the Partition Acts,<lft68, 187« ; Mortgages, 
Principal and Surety ; Faitnersbip ; Settlements ; Speelflo Rdief ; and Sales by the 
Court. Part II., completing the work, ieinthe Freet, and wOI be pvbUehei ekortlp. 

'* The editors of this new edition of Seton doserve much praise for what is umosb, if 
not absolutely, an tamoTatlon in law books. In treating of any divirion of their subject, 
they haTe put prominently forward the result of the latest decisions settling the law, so 

far as it is ascertained, thus avoiding much useless referenoe to older cases. There 

can be no doubt that in a book of practice like Seton, it is much more important to be 
able to see at once what the law is, than to know how It has beoome what it Is ; and the 
editors have eridently taken great pains to carry ont this principle in presenting the 
law on each division of their labours to their readers." —The Timet. 

" We can hardly speak too highly of the industry and intelligenoe which have been 
bestowed on the propoxation of tiio notoa."— SiMie^or^« /owiia^ebruaxy S2, 1879. 

Smith's' Manual of equity Jurisprudence.—- 

A Manual of Eqmty JnriBpradence for Practitioners and Students, 

founded on the Works of Story, Spence, and other writers, and oa 

more thaa a thouaand subsequent oases, comprising the FhncUmental 

Principles and the points of Eouity usually occurring in Qeneral 

Practice. By JOSIAH W. SMITH, B.C.L., Q.O., Ju(^ of County 

Courts. Twelfth Edition. 12mo. 1878. 12t. M, 

"To sum up all in a word, for the student and the JuriaooDinlt^ the Manual is the nearest 

approach to an equity code that the present literature of the law is aUe to ftaniah.'-^Lais 

Timee, 

'* It win be found aa nsefhl to the practitioner as to the ttudent.''-HSMifett0rf' Jdumcl. 

'* It retains and tiiat deservedly, the reverence of both ezamUken and stndenta** — 

Dr. Bollit'b Lecture on a Course of Readlmg, 

'*Thereisno disguising the trata ; the propar mods to naethia book is to lean its pages 
by heart.*— low Ma§aK(m aetd Review, 

bXAMlNATION GUIDES— Bedford's Guide to the Preli- 
minapy Examination for Sol icitora— Fourth 
Edition. 12ma 1874. i^et, 8s. 

Bedford's Digest of the Preliminary Examina- 
tion Questions on English and Latin, Grammar, Geography, 
History, French Grammar, and ArithmetiCi with the Answers. 
8vo. 1875. 18#. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— I2ma 1872. Aet, 8t. 
Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1876. iVet,it.6d 
Bedford's Final Examination Guide to Bank- 
ruptcy.— Third Edition. 12mo. 1877. e». 
Bedford's Guide to Stephens New Commen- 
taries on the Laws of England.— By QUESTION 
AND ANSWER Demy 8vo. 1879. 12a, 
" Here is a book which will be of the greatest service to students. It reduces the 
* Commentaries ' to the form of question and answer ... We must also giTO 
the author credit, not only for his selection of questions, bat fw hi^ answers thereto 
These are models of fulness and conciseness, and lucky will be the candidate who can 
bond in a paper of answers bearing a close resemblance to those in the work before 
us."— />at0 Joumalf March 1, 1879. 

%* All standard Law W<n'h$ art Jxpt in Stod:^ in law ca^ and other hindinffi. 
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EXAMINATION O\}\0ES -Oimiimued. 

Bedford's Outline of an Action in the Chan- 
cery Division. 12mo. 1878. Net, 2*. 6d, 

Bedford's Student's Guide to Smith on Con- 
tracts. Demj 8vo. 1879. 8& 6(2, 

The following are published the day after each Examination : — 

Bedford's Preliminary.— Containing the Qnestionfl and 
Answers of the Preliminary Ezaminationa. Edited by E. H. 
BEDFORD, Solicitor. Sewed. Net, U. 

Bedford's Intermediate.— ^IJontalning the Qnestionf and 
Answers at the Intennediate Examinations. Edited by K H. 
BEDFORD, SoUdtor. Easter Term. 1879. No. 42. Sewed. Net,U. 
\* Nos. 1 to 84. 6d each. Nos. 85 to 41. Is. each. 

Bedford's Final. —Containing the Questions and Answers at 
the Final Examinations. Edited by E. H. BEDFORD, SoUdtor. 
Easter Term. 1879. No. 41. Sewed. Net, Is. 

*«* Nos. 1 to 83. M. eaoh. Nos. 34 to 40. Is. eaoh. 

Butlin.— F»(fc « Artided Clerks." 

Rubinstein and Ward.— ?^W«**Artided Clerks." 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations. — ^With Suggestions 

as to the books usually read, and the passaf^a therein to which 

attention should be paid. By JOSEPH A. SHEARWOOD, B.A., 

of Lincoln's Inn, Esq., Barrister-at-law, Author of "A Concise 

Abridgment of the Law of Real Property and an Introduction to 

Conveyancing." Demy 8vo. 1879. 5s. 6(i. 

'* A. work which willl>e rery acceptable to candidates for the vaiious exarBinatlona 

. . . any student of average Inielllgence who conscleDtioiuly foUowe the path and 

obeys the instrnctiona given him by the author, need not fear to present himself at a 

candidate for any of the examlQations to which this book Is Intended as a gnlde."— Xaw 

JourtuU, May 17, 1«79. 

eXECUTORS.— W^illiams* LaTAT of Executors and Ad- 
ministrators. — A Treatise on the Law of Executors and 
Administrators. By the Rt. Hon. Sir EDWARD VAtTGHAN 
WILLIAMS, late one of the Judges of Her Majes^'s Covrt of 
Common Pleas. Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8vo. 1879. 8^. 16s. 

EXECUTORY DEVISES.— Fearne.—Fie26 '< Contingent Remainders." 

FACTORY ACTS,— Notcutt's La-w relating to Factories 
and Workshops, with. Introduction and Ex- 
planatory Notes. Second Edition. Comprising the Factoiy 
and Workshop Act, 1878, and the Orders of the Secretary of State 
made thereunder. By GEORGE JARVIS NOTCUTT, SoUdtor, 
formerly of the Middle Temple, Esq., Barrister-at-Law. 12mo. 
1879. 9». 

" Tho task of ohiddatiog tho provtsions of the stituto is done in a manner that 

loaves nothing to be desired."— StrmtfiaAam Daily Qazttte, April 16, 1870. 

FARM, LAW OF.— Addison ; Cooke.— Ficfe ••Agricultural Law." 

Dixon's L.a'W of the Farm —A Digest of Caaee connected 

with the Law of the Farm, and including the Agricultural Customa of 

England and Wales. Fourth Edition, By HENRY PERKINS, Esq., 

Barristerat-Law and Midland Circuit Demy 8vo. 1879. 1^ 6«. 

" No book can possibly be more useful than tliia, which gives upon unqnestionablo 

anthority, the exact legal position of the farmer in every conceivable way, with nearly 

700 cases cited which have boon decided up to the present Meoxl" —AdveitUer, March 1. 

FIXTURES.-Amos and Forard on Fixtures.— Second 
Edition. Royal 8vo. 1847. 16fc 

^A^OOdfall.— iSetf " Landlord and Tenant** 
*^* All standard Law WcrU art kept in Stock, in law caff and other hindiny$» 
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FOREIGN JUDGMENTS.— Piggott's Foreign Judgments 
their effect in the English Courts.— By F. T. 
PIGGOTT, M.A., LL.M., of the Middle Temple, Barrister-at-Law. 
Boyal 8yo. 1879. 15<. 

FORMS.— Archibald.— Ftdc "Judges' Chambers Practice." 

Chitty's Forms.— Eleve nth E dition. By THOS. CHITTY 
and THOS. WILLES CHITTY, Esqrs. {In ihepren.) 

Moore's Solicitor's Book of Practical Forms.— 
12mo. 1852. 7«. 6(2. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Biyision of tiie High Court and of the 
Courts of Appeal Being the Third Edition of ** Daniell's Chancery 
Forms." By WILLIAM HENBY UPJOHN, Esq., Student and 
Holt Scholfur of Gray's Inn, Exhibitioner in Jurisprudence and 
Boman Law in the University of liondou, Holder of the First 
Senior Studentship in Jurisprudence, Koman Ijaw and International 
Law, awarded by the Council of Legal Education in Hilary Term 

1879. In one thick voL Demy 8vo. 1879. 2L 2«. 

** Mr. Upjohn has rcfttoied the volasne of dhsnoeiy Forms to the place it held before 
the recent changes, as a tmstworthy and complete coUcctton of precedents. It has all 
the old merits ; nothloff is omitted as too tribal or commonplace ; the solicitor's clerk 
flnda how to indorse a brief, and how, when necessary, to sire notice of action ; and the 
Irdex to the forms is flill and persplcnoos. He has embodied in the foot-notes the whole 
of tlM new practice, so far as it can afbct the Chanceiy Division ; and he lias put clearly 
and concisdy the eflbct of the decisions thereon. We must not omit to commend the 
excellent index and tte tables of itaftotes and general rales which are prefixed to the 
volume, and which add greatly to its value for pmctical purposes. We consider that the 

IndlolOQS elaboration of the work in this and all other respects Justifies the learned editor 
n entitling his book a Complete Hanoal of the Practice in the Chancery Division."— 
Soliettora' Journal, Febniary 8, 18T9. 

"We have had this work in practical nse for some weeks, and so carefnl is the noting 
np of the anUiorltles, so dearlv and concisely are the notes expressed, that wo have Iband 
n of as modi valne as the ordinary text books on the Judicature Acts ... It wUl be as 
nsefU a work to practitioners at Westminster as It will be to those in Lincoln's Inn. The 
labour entailed in the compilation must have been severe, and we venture to prediet a 
complete success fbr this new edition of an old friend."— Xow TWt, February 1, 1879. 

CAS WORKS.— Palmer.— Vide " Conveyancing." 

HICHWAYS.-Bateman'8 General High-way Acts.— 
Second Edition. "With a Supplement containing the Highway Act 
of 1864, &C. With Notes by C. MAIfLEY SMITH, Esq., one 
of the Masters of the Queen*s Bench. 12mo. 1866. 10s. td. 
Chambers' La-w relating to High-ways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; to which is added the Law relating to the Lighting 
of Bnral Parishes under the Lighting Act, 1883. By GEO. F. 
CHAMBEES, Esq., Barrister-at-Law. Imperial 8vo. 1878. 18i. 
Shelford's La-w of High-ways.— The Law of 
Highways ; including the General Highway Acts for Enghind and 
Wales, and other Statutes, with copious Notes of the Decisions 
thereon ; with Forms. Third Edition. With Supplement by 
C. MANLEY SMITH, Esq., one of the Masters of the Queen's 
Bench. 12mo. 1865. 15«. 

INCLOSURES.— Ftcie "Commons." 

INDIAN LAW.— Montriou ; the Hindu Will of Bengal 
With an Introductory Essay, &c. Boyal 8vo. 1870. Net^ U lOt. 
Norton's Leading Cases on the Hindu Lawr of 
Inheritance.— 2 vols. Boyal 8vo. 1870-71. iVrf, 2L lOs. 

*^* All ttandard lov WorJa art kept in Stock, in hv calj and other Undivgi, 
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INJUNCTIONS.— Seton.—Ficie "Equity." 

INSURANCE^— Arnould on the La^w of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Eaq., 

BuTiiter^bt-Law. 2 yoU. Royal Svo. 1877. 82. 

" As a t«zt book, ' Amovld ' Is now sll tbe praetitioDer can want, and we congratnlata 
the editor upon the skill with vhicli he has incorporated the new dedsiona"— law Timet, 
Oct. 6th, I8T7. 

Hopkins' Manual of Marine Insurance.— 8vo. 
1867. 18<. 

Lo-wndea— Fufe "Ayerage." 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national La^AT.— Deliyered in the Middle Temple Hall to the 
Stadenta of the Inns of Ooort, by SHELDON AMOS, M.A., Pro- 
feiBor of JnriBpradenoe (Indndhig International Law) to tbe Inns 
of Court, ftc. Boyal 8yo. 1874. 10«. 6(2. 

Kent's International La^/v.— Kent's Commentary on 
International Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Reyised and brought down to 
the present time. Crown 8yo. 1878. 10<. 6cL 

** Altogether Dr. Abdy hss performed his task in a manner worthy of his repatAtion. 

Ills book will be nsefiil not only to Lawyers and Law Stndents, for whom it was primarily 

Intended, bat also for laymen. It is well worth the stndy of eveiy member of an enlightened 

and ciTiUaad oommually.*— fiMctters* JwrmaL 

Levi's International Commercial Law.— Being the 

Principles of Mercantile Law of the following and other Countries 
— ^yiz. : Euffland, Ireland, Scotland, British India, British Colonies, 
Austria, Be^ium, Brazil, Buenos Ayres, Dexmiark, France, Germany, 
Qrseoe, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 
Russia, Spain, Sweden, Switzerland, United States, and Wttrtemberg. 
By LEONE LEVI, Esq., F.S.A., F.S.S., Barrister-at-Law, &c. 
Second Edition. 2 yols. Royal 8yo. 1863. 1{. 15s. 

Vattel's Law of Nations.— By JOSEPH CHITTY, Esq. 
Royal 8yo. 1834. 12. 1«. 

"Wheaton's Elements of International La^v; 

English Edition. Edited with Notes and Appendix of Statutes 

and Treaties, bringing the work down to the present time. By 

A. a BOYD, Esq., l£.K, Barrister-at-Law. Author of the ** The 

Merchant Shipping Laws." Demy 8yo. 1878. \l 8«. 

"Hr. Boyd, the latest editor, has added many nseftd notes ; he has inserted in the 

Appendix pablio documents of permanent Talne, and there is the prospect that, as edited 

by Mr. Boyd, Mr Wheaton's Tolame will enter on a new lease of lifei .... It is all the 

more important that their works {Kent and WheaUm) should be edited by intelligent and 

impartial EngUshmen, sooh as Dr. Abdy, the editor of KetU, and Mr. Boyd/'— 2%« Tinut, 

January 1, 1879. 

*' Both the plan and ezeentlon of the work before us desetTes commendation. Mr. 
Boyd fciTSB prominence to the labours of others. Tho text of Wheaton is presented 
without alteration, and Mr. I>ana*s Dumbering of the sections is presen-ed. Mr. Boyd's 
notes, which are numerous, original, and copious, are oonTenlently int«)rsp«r9ed thruuRh- 
ont the text; but they are in a distinct type, and therefore the reader always knows 
whether he is reading Wheaton or Boyd. The Index, which could not bare been com- 
piled without much thought and labour makes the book handy for reference, and, 
consequently, ralualde to public writers, who in these days have frequently to refer to 
International Law."— Xois /oumal, April IS. 1878. 

** Students who require a knowledge of Wheaton's text will find Mr. Boyd's rolume 
Tery oonrenient.**— Xms MagatiMt May, 1878. 

Wildman's International La-w.— Institutes of Inter- 
national Law, in Time of Peace and Time of War. By RICHARD 
WILDKAN, Barrister-at-Law. 2 yols. 8yo. 1849-50. 1/. 2«. M. 

JOINT OWNERSHIP.- Foster.— Fide " Real Estate." 

*^* AU Handard Law Wcrkt art kept in Stock, in law calf nnd other HnHngt, 
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JOINT STOCKS.— Palmer— F«fo" Conveyancing" and "Ocwnpany 
Law." 
Thring's (SirH.) Joint Stock Companies' La'w.— 
The Law and Pk«ctice of Joint Stock and other PnUic Companies, in- 
cluding the Statutefl, with Notes, and the Forms required in Making, 
Administering, and Winding-up a Company, with a Supplement 
containing the Co mpan ies* Act, 1867, and Notes of Beoent Deckions. 
By Sib HENBY THRING, KC.B., The Pariiamentaxy OoonseL 
Third Edition. By 6. A. B. FITZ6EBALD, Esq., Barrister^t- 
Law, and Fellbw of St. John's College, Oxford. 12mo, 1875. 12. 
*'ThU, as the work of tke orlgixml dranghtonuui of the OompanlM^ Aet of IMS, and 

well-known ParUamentary conoael. Sir Heniy Thrlnj^ is naturallj the highest aiU.borit/ 

on the subject."— 2^ Times, April 21, 1876. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical ListmctionB for the Formation and Management of Joint 
Stock Companies. Sixth Edition. 12mo. 1878. Net, 2t. 6d. 

JUDGES' CHAMBERS PRACTICE— Archibald's Forms of 
Summonses and Orders, with Notes for nse at Judges' 
Chambers and in the District Registries. By W. F. A. ARCHI- 
BALD, MAu, of the Inner Temple^ Barrister-at-Law. Royal 12mo. 
1879 12t. Cd 

JUDGMENTS,— Piggott.— Fide " Foreign Judgments." 

Walker's P'ractice on Signing Judgment in 

the High Court of Justice. With Forms. By H. H. 

WALKER, Esq., of the Judgment Department, Exchequer Division. 

Crown 8yo. 1879. 4$, 6(2. 

" Tbe book nndcmbtedl j meets a want, and famishes information aTsilable for almosl 

ererybranch of practioo.** 

" We think that aoUcltort and their clerks will find it exireaiAj useftiL*— Zow /mtmI 
Febmary 8, 18t9. 

jUDICATURe ACTS— Wilson's Supreme Court of 
Judicature Acts, Appellate Jurisdiction Act, 
1876, Rules of Court and Forms. With other Acts, 
Orders, Rules and Begulations relating to the Supreme Court of 
Justice. With Practical Notes and a Copious Index, forming a 
CoMPLiTB GuiDi TO THi Nxw pRACTiCB. Second Edition. By 
ARTHUB WILSON, of the Inner Temple, Barrister-at-Law. 
(Assisted by HARBY GREENWOOD, of Lmcoln*s Inn, Barrister- 
at-Law, and JOHN BIDDLE, of the Master of the Rolls Chambers.) 
Royal 12mo. 1878. (pp. 726.) 18«. 

{In limp leoUher for the pocket, 22s. 6J.) 
*«* A LARGE PAPXB Editioh ov THE ABOVE (for marginal notes). Royal 8yo. 
1878. U 5$. 

{In limp leather or ca^f, S0«. 
Pules of the Supreme Court, Noveniber, 1878, 
and March, 1879 Bach dd. 

Forming a Supplement to the above. 
" As resarda Mr. Wilson's notes, we can only 8sy tbst thej see' IndlspeosaUe to tbe 
proper undenitandlng of the new system of procedure. They treat the nrindples upon 
which the alterations are based wiui a cleanieiB and breadth of view wfdoh have nerer 
been equalled or even approoclied by any other commentator. "—SoMetton' JmmuU, April 
20, 1878. 
*' Mr. Wilson has bestowed upon this edition an amount of Industry and csre whteh 

the Beuch and tbe Profession will, we are sure, gratefully aclcoowledge. A 

conspicuous and important feature in this second edition is a table of cases iveparedby 
llr. BIddle, in which not only are cases given with references to two or three reports^ hot 
eY«ry place in which the cases are repOTted. .... Wilson's ' Jodicatore Acts.' 
is now the latest, and we think it is the most convenient of the works of the same class. 

Tbe practitioner will find that it supplies all his wants.*— Z«i9 Timet, 

liarch 23, 1878. 

"The special success of Mr. Arthur Wilson in dealing with tbe Rules of Court whieh 
we pointed out on the first appearance of his valuablo worie, continues H he adistiaguiA- 
ing feature of the second edition." — law Atafftuine, May, 1876. 

*«* A U standard Lavi Works art kept in Stock, in law calf and other Inndinffs, 
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JUDICATURE ACTS.-Cbirt*iii«L 

Clo-weB* Compendious Index to the Supreme 

Court of Judicature Acts, and to the Orders and Rules 
issned thereimder. By W. CLOWES, Esq., one of the Registrars 
of the Court of Chancery. Second Edition, revised and enlarged. 
{Uniform in tize with the Queen* $ Printer' $ Edition of the Acta and 
Jiulee,) 1875. BcUf bound. lOs. 6d. 

*«* Thb ABOys, with the Acts and Rules (Authorised Edition), Orders in 
Council, and additional rules, Court fees, &c, oohplktb in onb 
YoiiUME, bound in limp lecUher, IL 5s, 

Leys^ Complete Time-Table to the Rules under 
the SupremeCourt of Judicature Act,187B. Show- 
ing all the periods fixed by the Rules within or after which any proooed- 
ings may be taken. By JOHN KIRKWOOD LEYS, M. A., of the 
Middle Temple, Esq., Barrister-at-Law. Royal Sva 1875. Netjls.6d, 

Lynch and Smith's Introduction to the Final 

examination. — Being a collection of the questions set by the 

Incorporated Law Society, with the answers adapte d to meet the 

recent extensive alterations made by the JUDICATURE ACT, 

1878. ByH. FOULKS LYNCH, SoUdtor, and ERNEST 

AUGUSTUS SMITH, Solicitor, Clifford's Inn, Prizeman ; Senior 

Prizeman of the Incorporated Law Society, and Brodrip Gold Medalist, 

1872. YoLI. The Principles of the Law. Post 8vo. 1874. 12«. 

Lynch's Epitome of Practice in the Supreme 

Court of Judicature in England. With References 

to Acts, Rules, and Orders. For the Use of Students. Fourth 

Edition. Royid 8vo. 1878. Net, It. 

Morgan. — Vide "Chancery." 

Scott.— Vide " Costs." 

Stephen's Judicature Acts 1873, 1874, and 187B. 

consolidated. With Notes and an Index. By Sir JAMES 

STEPHEN, one of Her Majesty's CounseL 12mo. 1875. it. 6d. 

JURISPRUDENCC—Amos, Law as a Science and as 

an Art. — An Introductory Lecture delivered at University 

College at the commencement of the session 1874-5. By SHELDON 

AMOS, Esq., M.A., Barrister-at-Law. 8vo. 1874. Net, la. 6d. 

Philllmore's (J. G.) Jurisprudence.— An Inaugural 

Lecture on Jurisprudence, and a Lecture on Canon Law, delivered 

at the Hall of the Inner Temple, Hilary Term, 1851. By J. 6. 

PHILLIMORE, Esq., Q.C. 8vo. 1851. Sewed. Za.ed. 

Piggott. — Vide "Foreign Judgments.** 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 

and Parish Officer.— Edited by the following Barristers, 

under the General Superintendence of JOHN BLOSSETT 

MAULE, Esq., Q.C., Recorder of Leeds. The Thirtieth Edition. 

VoL L oontaining tides ** Abatement " to " DweUings for Artisans;** 

by THOS. SIRRELL PRITCHARD, of the Inner Temple, Esq., 

Recorder of Wenlock. VoL II. containing titles ** Easter Offering '* 

to "Hundred ;" by SAML. BOTELER BRISTOWE, Q.C., MP., 

of the Inner Temple, Esq. VoL IIL containingtitles ** Indictment " 

to " Promissory Notes ;" by LEWIS W. CAVE, Q.C., of the Inner 

Temple, Esq., Recorder of Lincoln, VoL IV. containing the whole 

title " Poor ;** by JAMES EDWD. DAVIS, Esq., Stipendiary 

Magistrate for Stoke-upon-Trent. {Sold aeparaUly^ price 11. 11a, 

6d) VoL V. containing titles "Quo Warranto" to "Wreck;** by 

JOHN BLOSSETT MAULE, Esq., Q.C., Recorder of Leeds. 

Five vols. 8vo. 1869. 7/. 7». 

*^* AU atandcvrd Law Worka are kept in Stock, in law calf dnd other bindinsfa. 
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JUSTICE OF THE PEME.-ContiHued. 
Paley.— Ftcte "Convictions." 

Stone's Practice for Justices of the Peace, Juatices' 
Clerks and Soliciton at Petty and Special Sessions, in Summary 
Matters and Indictable Offences, with a last of Summary Convic- 
tions and of Matters not Criminal. With Forms. Eighth Edition. 
By THOMAS SIRBELL PBITCHAKD, of the Inner Temple, 
Esq., Barzister-at-Law, Beoorder of Wenlodc In 1 vol. Demy 8vo. 
1877. 1^ 10*. 

*' JnstloM of the Peaes and PnoUHoners at P«tty and SpedaJ Sewlona who wlah to 
have a handy volame by their aide for ready referenoe, will find this new edition of 
Stone's Practice very oonrenient and oaeftil."— Zmo Magazine, May, 1878. 

"In deameM of ezpoaition, in choice of matter, and, abore all, in orderllnesa of 

aitmnffement. the book leaves little to be dedred The book, aa a whole, ia 

thoroiighhr satiafhctory, and, baring gone carefiUiy through it, we can recommend it 
with conndeuoe to the nnmerona bod; of oar readers who are daily interested in the 
aabiects to which it relatea.*'— &Uoftorf' Journal^ December 8tb. 1877. 

JUSTINIAN, INSTITUTES OF.-Cumin.— Ftd<j "Civil Law.'* 
Greene.— Ficfe "Boman Law.*' 
Mears.— Ffde "Boman Law." 
Ruegg's Student's " Auxilium" to the Institutes 

of Justinian. — ^Being a complete synopsis thereof in the form 
of Question and Answer. By ALFRED HENKY RUEGG, of the 
^ddle Temple, Barrister-at-Law. Post 8vo. 1879. 6«. 

*' Will be greatly aaaiated fai clearing and arranging his knowledge by a woiIe of this 
Und."— Zaw Journal, May 17, lb79. 

VoeL—Vide "Civil Law." 

LAND TAX.— Bourdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rifl^ts conferred by the Redemption Acts. By MARK A. BOUR- 
DIN, of the Inland Revenue Office, Somerset House (late Registrar 
of Land Tax). Second Edition. Crown 8vo. 1870. 4s. 

LANDLORD AND TENANT.— A/Voodfall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, with a full Collection of Precedents and Porms of 
Prooedure. Eleventh Edition. Containing an Abstract of Leading: 
Propositions, and Tables of certain Customs of the Country. By 
J. M. LELY, of the Inner Temple, Esq., Barrister-at-Law. Royal 
8vo. 1877. 1/. 16s. 

LAW LIST.— La^^ List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c., in En^and 
and Wales ; the Circuits, Judges. Treasurers. Registrars, and High 
Bailiffs of the ' County Courts, District Registries and Registrars 
under the Probate Act, Lords Lieutenant of Counties, Recorders, 
Clerks of the Peace, Town Clerks, Coroners, Colonial Judges, 
and Colonial Lawyers having English Agents, Metropolitan and 
Stipendiary Magistrates, Law Agents, Law and Public Officers, 
Circuits of the Judges and Counsel attending Circuit and Sessions, 
List of Sheriffs and Agents, London Commissioners to Administer 
Oaths in the Supreme iSourt of Judicature in England, Conveyan- 
cers Practising in England under Certificates obtained in Scotland, 
Ac., Ac., and a variety of other useful matters so far as relates to 

*^*AU iUmdaird Law Worhi arc Irpt iv Sioek,%Hlaw calf and other hindiMfM, 
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LAW UST. -Continued. 

Special Pleaders, Draftsmen, Conveyancers, Solicitors, Proofcors and 
Notaries. Compiled by WILLIAM HENRT COUSINS, of the 
Inland Kevenue Office, Somerset House, Rejnstrar of Stamped Cer- 
tificates, and of Joint Stock Companies. Published annually. By 
Authority. 1879. (Net cash 9s,) lOa,M, 

LAW REPORTS.^A large Stock of second-hand Reports. Estimates 
on application. 

LAWYER'S COMPANION.— Fide "Diary." 

LEADING CASES.— Haynes' Student's Leading Cases. 
Being some of the Principal Deeisions of the Courts in Constitutional 
Law, Common Law, ConTeyancinfir and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D., Author of "The Student's 
Statutes." DemySvo. 1878. Ids. 

** Will prove of great utility, not onlj to Stadents, bat Practltionen. The Notee are 
dear, pointed and conoiso.''— Zaw limeg, Aoguit ITth, 1878. 

" we think that this book wUl supply a want .... the book is slnffalarly well 
arranged for reference."— law Journal^ Ang. 24. 1878. 

" 1^0 statements of the various cases aro fairly full and clear, and many of the notes 
arc good.**— Law Magaxine^ November, 1878 

LEXICON.— Fuie "Dictionary." 

LIBRARIES AND MUSEUMS.-Chambers' Public Libraries 
and Museums and Literary and Scientific 
Institutions generally, a Digest of the Law- 
relating to. Second Edition. By G. F. CHAMBERS, of the 
Inner Temple, Barrister-at-Law. Imperial 8vo. 1879. 8«. 6(2. 

LICENSING.— Lely and Foulkes' Licensing Acts, 
1828, 1869, 1872, and 1874; Containing: the Law of the 
Sale of Liquors by Retail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Esqrs., Barristers-at-Law. Royal 12mo. 1874. 8«. 
** Mewrs. Lely and Foulkei^ plau is to prliit in fall the prindpal Acta, and to Inter- 
polate between the sections of each of these stitntes all saoiidiary enactments, disttn- 

gnishtng them bj brackets and nuunginal notes These notes are nsoallj 

mnible and to the point and giro evidence both of care and knowledge of the snl^ect." 
—SoHdtaril' JommaL 

LIFE ASSURANCE.— Scratchley's Decisions in Life As- 
surance La'W, collated alphabetically according to the point 
involved ; with the SUtutes. Revised Edition. By ARTHUR 
SCRATCHLEY, M.A, Barrister-at-Law. Demy 8vo. 1878. fii. 

LIGHTS —Woolrych*s Practical Treatise on theLa^w 
of WindoTV Lights.— Second Edition. 12mo. 1864. U. 

LORD MAYOR'S COURT PRACT I CE.-Candy. — Fufc "Mayor's 
Court Practice." 

LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Commissions and Inquisitions, with Notes of Cases 
and Recent Decisions, the Statutes and Qeneral Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8yo. 1877. 21<. 

MAGISTERIAL LAW.— Burn.— Fids « Justice of Peace.' 
Leeming and Cross.— Fids ** Quarter Sessions.' 
Pritchard.— Fide " Quarter Sessions." 
Stone.— Fids " Petty Sessions," 

*«* All standard low Worii are kept in Stocky in Una calf and otKer hwdingt. 
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MAINTENANCE AND CHAMPERTY. — Tapp on Main- 
tenance and Champerty.— An Inquiiy into the present 
state of the Law of Maintenance and Champerty, principally as 
affecting Contracts. By WM. JOHN TAPP, of Lincoln's Inn. Esq. , 
Baxrister-at-Law. 12nio. 186L it, 6d, 

MANDAMUS. — Tapping on Mandamus. — The Law and 
Practice of the High Prerogative Writ of Mandamns as it obtains 
both in England and Ireland Boyal 8vo. 1848. 1/. 1«. 

MARINE INSURANCE.— ^"uif** Insurance." 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jurisdiction, Process, Practice, and Mode of Plead- 
ing in Ordinary Actions in the Mayor's Court, London (commonly called 
the *'Lord Mayor's Court"). Founded on Brandon. By GEORGE 
CANDY, of the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 

1879. Us. 

** A clear and readable book, with a ftall iodisx, on a subject like ibe Mayor'a Court, 
is an acquisition. . . . Tbe * orriluary ' practice of (be Court is dealt with in its 
natural order, and is simply aud clearly stated ; wbiln the statntory matter applicable to 
the subject is reprinted in the appendix. The index la worthy of high praise."— law 
Journal, April 1% 1879. 

MERCANTILE LAW — Boyd.— Ftic "Shipping." 
Russell.— 7td« "Agency." 

Smith's Mercantile LaTAr. — A Compendium of Mercantile 

Law. By the Ute JOHN WILLIAM SMITH, Eaq. Ninth 

Edition. By G. M. BOWBESWELL, of tbe Inner Temple, Esq., 

one of Her Majesty's CounseL Royal 8vo, 1877. l{. ISt. 

** We can safely aay that, to the practising Solicitor, few books will be found more 

useftil than the ninth edition of * Smith's Mercantile Law/ **^Law Maffoxine, Nor. 187 T. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime La-w.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Royal 8vo. 1868. 12. 18t. 

METROPOLIS BUILDING ACTS'-WToolrych's Metropolis 
Building Acts, together with sach Clauses of the Metropolis 
Management Acts, 1855 and 1862, and other Acts, as more par- 
ticularly relate to the Buildings Acts, with Notes, Explanatory of 
the Sections and of the Architecturid Terms contained therein. 
Second Edition. By NOEL H. PATERSON, M.A., of the Middle 
Temple, Esq., Baxrister-at-Law. 12mo. 1877. S», 6d 

MINES.— Rogers' La^^ relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland: 
with a Summary of the Laws of Foreign States and Practical 
Directions for obtaining Gk>Yemment Grants to work Foreign Mines. 
Second Edition Enlarged. By ARUNDEL ROGERS, Esq., Bar- 
rister-at-Law. 8vo. 1876. 12. 11«. 6d, 

" Most oomprehentiTe and complete."— Xaw Timet, Jane 17, 1876. 
"Although isBued aa a Second Edition, the work appeata to have been almost entirely 

re-wiittcQ and verj much improTod. . . . The yolnine will prove Inraluable aa a 

work of legal reference."— r/ic Mininff Journal, Maj 18, 1876. 

MORTQACE.— Coote's Treatise on the La'w of Mort- 
gage.— Third Edition. Royal 8vo. 1850. Net, 11, 

MORTMAIN.— Rawlinson's Notes on the Mortmain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Vnes. Designed for the Use of Solicitors in Adminstra- 
tion Suits in the Chancery Division of the High Court of Justice. 
By JAMES RAWLINSON, Solicitor. Demy 8va 1877. Inter- 
IcAvcd. Net, 2t. M, 

MUNICIPAL ELECTIONS.- Fide "Ballot" 

^^* AU tlandard LawWorlaare kept in Stock, in law caff and other hindingg. 
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NAVY.— Thring's Criminal Law of the Navy, with au 

Introdactory Chapter on the Early State and Discipline of the Navj, 

the Bules of Evidence, and an Appendix comprising the Naval 

Discipline Act and Practical Forms. Second Edition. By 

THEODOBE THBING, of the Middle Temple, Barrister-at-Law, 

late Commissioner of Bankruptcy at Liverpool, and 0. E. GrIFFOBD, 

Assistant-Paymaster, Boyal Navy. 12mo. 1877. 128. 6d. 

** A ftdl leries of fbrms of warrante, mtnote*, oIiarGras, Ac, and a good Index, oompleto 

th« utility of a work which should be in the haads of aU who have to deal with the regu- 

latlnc and governlxig of the Fleet."— Zatc Magaxint^ February, 1878. 

**£i the new edition, ihe procedure, naval regolations, forma, aad all matters con- 
nected with the praotioal adnunlBtrailon of the law have been classified and arranged by 
Mr. Oifford, so that the work is in eveiy way oseftil, complete, and np to date."—- JVaval 
QMiMiUtar$ Oa$eUe, December 12, 1877. 

NISI PRIUS,-~Roscoe'8 Digest of the Law of Evidence 

on the Trial of Actions at Nisi Prius.— Fourteenth 

Edition. By JOHN DAY, one of Her Majesty's Connsel, and 

MAUBICE POWELL, Barrister-at-Law. Boyall2mo. 1879. 21, 

{Bound in one thiek volume ccUf or circuU, 68,, or in two convenient volt, 

ea^or circuit, 9«. net^ extrcu) 

*'The tauL of adapting the old text to the new prooednre was one requiring much 

patient labour, carexnl accuracy, and conciseness, as well as discretion in the omission of 

matter obsolete or unnecessary. An examination of the bulky volume before us sffurds 

good evidence of the possasslou of these quaJities by the present editors, and we feel suro 

that the popularity of the work will continue unabated under their conscientious care."— 

Law Magotintt hL»j, 1879. 

Sel'wyn's Abridgment of the La^Ar of Nisi 
Prius.— Thirteenth Edition, By DAVID KEANB, Q.O., 
Beoorder of Bedford, and CHABLES T. SMITH, M. A., one of the 
Judges of the Supreme Court of the Cape of Good Hope. 2 vols. 
Boyal 8vo. 1869. {Published at 21, 16«.) Net, 12. 

NOTANOA.— Fttfo "Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a full collection of 
Pwcedents. Fourth Edition. By LEONE LEVI, Esq., P.S.A., 
of Lincoln's Inn, Barrister-at-Law. Svo. 1876. 12. 4i. 

NUISANCES.— FitzGerald.—7ufe "PubUo Health." 

OATHS.— Braith-waite's Oaths in the Supreme Court 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Court of Judicature in England. 
Part I. containing practical information respecting their Appoint- 
menty Designation, Jurisdiction, and Powers ; Part II. compriidng a 
collection of officially recognised Forms of Jura ts an d Oaths, with 
Explanatory Observations. By T. W. BBAITHWAITE, of the 
Bacord and Writ Clerks' Office. Fcap. Sva 1876. 4«. 6d, 

" Speclslly aieftil to Commissioners."— Xow Maffoztne, Febrasry, 18TT. 

' " Toe w(nk will, we doubt not, become the recognised gaide of commisiloners to 

administer osths. "—&>lid/or<' J(mmal, Mar 6, 1879. 

PARTITION.-Foster,— F«fe " Beal Estate." 
PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership. By FBEDEBICK POLLOCK, of Lincohi's Inn, 
Esq., Bairister-at-Law. Author of ** Principles of Contract at Law 
and in Equity." Demy Svo. 1877. 8«. 6(2. 

*^* The object of this work is to give the substance of the Law 
of Partnership (excluding Companies) in a concise and definite form. 
"Of the execntion or the woric, we cnii speak in terms of the hiiihest praise. The 
langusge is simple, concise, and clear ; and the g:eneral propoaitions may bear oompartaon 
wl£ thuiM of Sir James Stephen."— Zaiv MaycuiM, Februaiy, 1878. 

" lAr. Pollock's work appears eminently satlsftctory ... the book is praiseworthy 
in design, scholarly and complete in execntion.*'— Seuurrfajr FUviete^ May 5, 1877. 

*' A few more books written as carafhlly as the 'Diirest of the Law of PartnenUiip/ will, 
perhaps, remove some drawbacks, and render Enfflish law a pleasanter and easier subject 
te stody than it is at present"— 7%s Examiner^ March 31, 1877. 

^^* All standard Lata Works are kept in Stocky in law calf and other bindings. 
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PATENTS.— Hiiidmarch's Treatise on the La-w rela- 
ting to Patents.— 8vo. 1846. IL 1$, 
Johnson's Patentees' Manual ; being a Treatise 
on the La'w and Practice of Letters Patent, 
especially intended for the use of Patentees 
and Inventors.— By JAMES JOHNSON, Barristei^at-Law. 
and J. H. JOHNSON, Solicitor and Patent Ag«nt Fonith EdiUon. 
Thoroughly revised and much enlarg^. Demy 8vo. 1879. lOt. td, 
" A Ycry excellent manual."— Zow TtnuM, February 8. 1870. 

" I'hc autbora hare not only a knowledge of the law, but of the working of the law. B*> 
feidcB I he table of cases there It acopioos Index tosabjeotn./— ^10 Jotimal, March 1, 1879. 

Thompson's Handbook of Patent Law of all 
Countries.— Third Edition, reviaed. By WM. P. THOMPSON, 
C.E., Head of the International Patent Office, LiverpooL 12mo. 
1878. Na2t.M. 

PERSONAL PROPERTY,— Smith.— Ff(fc "Real Property/' 

PETITIONS.— Palmer.— Fide " Conveyaacing." 

PETTY SESSIONS.— Stone's Practice for Justices of 
the Peace, Justices' Clerks and Solidtora at Petty and Special 
Sessions, in Summary Matters and Indictable Offences, with a List 
of Summary Convictions and of Matters not CriminaL With Fotms. 
Eighth Edition. By THOMAS SIBBELL PBITCHABD, of 
the Inner Temple, Esq., Barrister-at-Law, Becorder of Wenlock. 
In 1 vol. Demy 8vo. 1877. IL 10«. 

*' The book, aa a whole, le thoroughly satlBfiMJtory, and. having gone earefhllr through it» 

we can recommend it with confideuoe to the numeroiu body ot our readers who are daily 

liitereetod in the sabjectt to whieh it rektes."— fio<teftor«' Jom-nal, Deoamber 8th, 18TT. 

POOR LAW.— Davis' Treatise on the Poor Laws.— Being 
Vol IV. of Bums' Justice of the Peace. 8va 1869. 12. 11«. (UU 

POWERS.— Farwell on Po-wers.- A Concise Treatise on 

Powers. By GEOBGE FARWELL, B.A., of Lincoln's Inn, Esq., 

Barrister-at-Law. 8vo. 1874. lilt. 

** We recommend Mr. Farwell's book at oontaiainff within a null compasi what weald 

otherwiae have to be aouirht out in the pages of hunorat of coDftialiig reports."— 1%« lar. 

PRECEDENTS.— Fu£0 " Conveyancing. " 

PRINCIPAL AND AGENT.— Petgrave's Principal and 
Agent. — ^A Manual of the Law of Principal and Agent By 
E. C. PETGRAVE, Solicitor. 12mo. 1857. 7t. M. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By K C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, seised, 2t. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee of 
the Privy Council, considered as a Jadioial Tribunal, 
especially in Ecclesiastical Casps, with special reference to the right 
and duty of its membexB to declare their opinions. By W. F. 
FINLASON, Barrister.at-Law. Bemy 8vo. 187& 4«. 6d 

Lattey's Handy Book on the Practice and Pro- 
cedure before the Privy Council.— By BOBEBT 
THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the High Court of Bengal. 12mo. 1869. 6«. 

PROBATE.— Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentioos and 
Non-Contentious Business, with the Statutes, Bules, Fees, and 
Fonns renting thereto. By GEORGE BROWNE, Esq., Banister- 
at-Law, Recorder of Ludlow. 8vo. 1878. 12. Is. 

*' A cunory sUnce through Mr. Browne's work shows that It has hesn oompOsd with 

more than ordinary csre and intelllftence. We ihoahl oonmlt it with every conlldsnse, 

and coBseqiiently recommend it to those who reqoire an instmotor In Probate Ooon piae. 

%%Q^^Lam Timet. 

\* AU ttandard La/» Work$ ore kept in Stocky in lawocHfandotkerHndmgt, 
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PUBLIC HEALTH.— Chambers' Exhaustive Index lo 
the Pubhc Health Act, 1878 ; with the full Text of 
the Act, and of most of the Incorporated Acts. By GEO. F. 
CHAMBERS, Esq., Barrister-at-Law. Imp. 8vo. 1877. 4<. ScL 

Chambers' Digest of the Law relating to Public 
Health and Local Government.— with Notes of 
1073 leading'* Cases. Yurions official documents ; precedents of 
By-laws and Regulations. The Statutes in full. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, . 
enlarged and reyised, with SuppiiimNT containing newLocal Grovam- 
ment Board By-Laws in fulL Imperial Syo. 1876-7. 12. 8t. 

*»* The SuPFLEMiHT may be hikd separately, price 9«. 

Chambers' Popular Summary of Public Health 
and Local Government Law. Imperial Svo. 1876. 

Net, la, 6d. 

FitzGerald'8 Public Health and Rivers Pol- 
lution Prevention Acts. — The Law relating to PubUe 
Health and Local Groyemment, as contuned in the Public Health 
Act, 1876, with Introduction and Notes, showing all the alterations in 
theExifltingLaWyWith reference to the Cases, &c.; togetherwithaSup- 
pjement containing "The Rivers Pollution Prevention Act, 1876.*' 
With Explanatory Introduction, Notes, Cases, and Index. By 
G. A. R. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 
1876. 12. U 

•*A eooiauB and weQ-eseeiitsd snalytloai index oomnletes the work wtaioh we can 
eonlldontly reoommoiid to the offlcera and members of noitioy authoritiet, and a)l 
intersstod in the sobiect matter of (he new AcW^Law Moffotine amd Hevkw. Febroarr. 
1877. 

" Mr. FitiGerald comes forward with a special qnalifloatlon fi»r the task, for he was 
enplored by the Ooyemmeat in the preparation of the Act of 1876; and, ae he himielf 
■ayr, has neeeaaarily, for aome time part, devoted attention to the law relating to pabUc 
health and local govenunrat.**— Zow Journal, April 22, 1876. 

PUBLIC MEETINQS— Chambers* Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, &c., to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-atLaw. 12mo. 1878. Net, 2*. 6d 

QUARTER SESSIONS.— Leeming <& Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Depnty-Chairman of Quarter Sessions, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Lsw. 8yo. 
1876. U 1,. 

*' The preaeot editon anpear to hsTe taken the ntmoat pains to make the volume com- 

ploie, aod, from onr examination of it, we can thoronghly recommend it to all iutere»ted 

in the practice of quarter aeulona.''— Zoio Thnei^ March 18, 1876. 

Pritchard's Quarter Sessions.— The Jurisdiction, Prac- 
tice and Procedure of the Quarter Sessions in Criminal, Civil, and 
Appellate Matters. By THOS. SIRRELL PRITCHARD, of the 
Inner Temple^ Esq., Bairister-at-Law, Recorder of Wenlock. 8vo. 
1875. 2L 2$. 

** We can eonildently nr that it It written thronghout with cleamesi and intelllgenoe, 
and that both in legislation and in case hiv it la oarefldly brought down to the moat 
rectnt date."— d SWfa tf OTj' JommoL 
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RAILWAYS.— Lely's Railway and Canal Traffic Act. 

1878.— And other RaUway and Canal Statatee ; with tlie Gen^ 
Ordera, Fomui, and Table of Fees. By J. If. LELT, Eaq. Peat 8vo. 
1878 8j 

RATES AND RATING.— Castle's Practical Treatise on 

the Law of Rating. By EDWARD JAMES CASTLE, of 

the Inner Temple, Barrister-at-Law. Demy Svo. 1879. IL !<. 

Chamber's Law relating to Rates and Rating ; 

with especial reference to the Powers and Duties of Bate-leTjring 

Local Anthoritiee, and their Officers. Being the Statutes in fnU 

and brief Notes of 650 Cases. By G. F. CHAMBERS, Esq., 

Banister-at-Law. Lnp. 8yo. 1878. 12t. 

REAL ESTATE.— Foster's La-w of Joint O^Arnership 

and Partition of Real Estate. By EDWARD JOHN 

FOSTER, M.A., late of Lincoln's Inn, Banistetwai-Law. 8ya 

1878. \0$, 6d. 

"Mr. Foster may be congratulated on having prodooed a veiy ittUsfaotonr vadt 

fmeum on the Law of Joint Ownerahip and Farallon. He has taken oonslderable 

painB to moko his treatlae practically uaeful, and has combinod within the fifteen 

chapters into which the book is divided, brevity of statement with oompleteneas of 

trmtmenV—LauMagaxUte, February, 1879. 

REAL PROPERTY.— Green-wood's Recent Real Pro- 
perty Statutes. Comprising those passed dnring the years 
1874-1877 inclufiiye. Consolidated with the Earlier Statutes thereby 
Amended. With Copions Notes, and a Supplement containing the 
Orders under the Settled Estates Act, 1878. By HARRT 
GREENWOOD, M.A., Esq., Barrister-at-Law. Demy 8Ta 1878. 

lOt. 
" To stndents particnlarly this oollcction, with the careftil notes and rsfHraacie to 
previons legislation, will be of eooslderable value . . . The caies are tally noted np, 
and the index has evidently been prepared with mnch care."— i^ow TIma, Oct S6, 18T8. 

"Ht. Greenwood's book gives saax of the prorisio&B of the amended statDtes as are 
utill in force, as well as the provisions of the new statutes, in order to show more deartj 
the effect of the recent legiwition/*— Zato Joamal, Kovember 16, 1878. 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Containing : Introduction. Part L The 
Sources of the Law.—Part IL Estates in Land. By STEPHEN 
MARTIK LEAKE, Bazrister-at-Law. 8vo. 1874. 12. 2t. 

%* The above forms a complete Introdnction to the Stadj of the Law of Bsal P iop er lj. 

Shearwood's Real Property.~A Concise Abridgment 

of the Law of Real Property and an Introduction to Conveyancing. 

Designed to facilitate the subject for Students preparing for 

Examination. By JOSEPH A. SHEARWOOD, of Lincohi's Inn, 

Esq., Barrister-at-Law. Demy8T0. 1878. 6b. 6d. 

"The present hiw is expounded paraflraphically, so that it oonld be actnaUy learned 
without nnderstanding the origin fTom which it has sprang, or the prtadples on whieh ft 
s baaed."— Zow Journal, September 21, 1878. 

Shelford'8 Real Property Statutes.— Eighth Edition. 
By T. H. CARSON, of Linoohi's Inn, Esq. Bairister-at-Law. 8yo. 
1874. 1^ 10s. 

Smith's Heal and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conyeyancing. Designed as a aecona book for 
Students, and as a digest of the most useful learning for Practi- 
tionen. By JOSIAH W. SMITH, B.C.L., Q.O., Judge of County 
Courts. Fifth Edition. 2 Yols. Demy 8yo. 1877. 21.28. 

**He has given to the student abook which he may read erer sad over again wHh pnflt 
and pleasure. "—low 2ta«i. 
"The work befcre ns will, we think, be finnd of yery great terriee to the pneUtioasr.* 

*«Ma ttandard Law Workt are Isq^t in Stock, %n taw calf and otker hinding$» 
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REQISTRATION.—Bpo>Arne's(G.Lathom)PaPliaTnentary 

and Municipal Registration Act, 1878 (41 & 42 

Vict cap. 26); with an Introduction, Notes, and Additional 

Forma. By G. LATHOM BROWNE, of the Middle Temple, E«q., 

Barrister-at-Law. 12mo. 1878. 6i. 6rf. 

REGISTRATION CASES.— Hop wood and Coltman's 

Registration Cases.— Vol. I. (1868-1872). Net,2lAB$, Calt 

Vol. II. Part L 11878). Net, 10».; Part H. (1874). Net, lOt. 6rf.; 

Part IIL (1876). Net, 4«. 6d; Part. IV. (1876). Net, 4«. Part V. 

(1877). Net, 8«. ; Part VI. (1878). Net, 5s. 6d. sewed. 

RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 

Pollution Prevention Act, 1876.— Wi<^ EzplanatoiT 

Introduction, Notes, Cases, and Index. Royal 8to. lo76. 8<. 6d, 

ROMAN LAW.— Cumin,— Wa«" Civil" 

Greene's Outlines of Roman Law.— ConsiBting chiefly 

of an Analysis a nd Sn mmary of the Institates. For the nse of 

Students. By T. WHITCOMBB QREENE, B.C.L., of Lincohi's 

Inn, Barrister-at-Law. Third Edition. Foolscap 8yo. 1875. 7B.6d. 

Mears' Student's Ortolan.— An AnalysiB of M. Ortolan's 

Institutes of Justinian, including the History and 

Generalization of Boman Law. By T. LAAfBEBT MEABS, 

M.A., LL.D. Loud., of the Inner Temple, Banister-at-Law. 

PublMitdltypermutwnoftUlateM.Ortokm. PostSyo. 1876. 12«.6<2. 

Ruegg. — Vide "Justinian.'* 

SAUNDERS^ REPORTS.— Williams' (Sir E. V.) Notes to 

Saunders' Reports.— By the late Seijeimt WILLIAMS. 

Continued to the present time by the Bight Hon. Sir EDWARD 

YAUGHAN WILLIAMS. 2 vols. Boyal Svo. 1871. 22. 10«. 

SETTLED ESTATES.— Middleton's Settled Estates Act, 

1877, and the Settled Estates Act Orders, 1878, 

with Introduction, Notes and Fonns, and Summary of Practice. 

Second Edition. By JAMES W. MIDDLETON, BJL., of Linoobi's 

Inn, Barritter-at-Law. 12mo. 1879. is. M. 

*• A complete work as a prtotioel edition of the Settled Betatei Act, 1877. sad will be 

found ezeeedlnglj luefal to legal practltionen.'*— Zoio /mimaf, April 19, 1879. 

*'Tbe book ie a well-timed and uaeftil nuuiiial of the Act"— Sokeiior^ JommaL 

'* The book is ezodle&tly atraaged, parttealariy ia the mnmaiy Of practtoe."— AUunitiF 

RMfew. 

SHERIFF LAW.— Churchill's Law of the Office and 

Duties of the Sheriff with th e Writs and Fonns relating 

to the Office. By OAMEBON CHURCHILL, B.A., of the Inner 

Temple, Barrister-at-Law, assisted by A. CARMICHAEL BBUCE, 

B. A., of Linoohi*s Inn, Banister-at-Law. Demy 8vow 1879. 18i. 

"This is a irork apnn a rabjeet of large practical importance, and aeema to bare beun 

compiled with exoeptiooal oare. .... There ia an appendix of fonns which wiU be 

foond naafnl."— Law Timt$t March 8ih, 187P. 

*' Undei^Sberifl% and lawyers genendly, will find this a osefUl book to hare by them, 
both Ibr perosal and reterence."— Xato Ifagagine, May, 1879. 

SHIPPING, and vide <* Admiralty.*' 

Boyd's Merchant Snipping La^ws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, indiudve ; with Notes of all the leading JfttigHali and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New Bules issued in October, 1876 ; forming a oom- 

flete Treatise on Maritime Law. By A. C. BOYD, LL.B., of the 
nner Temple, Esq., Banister-at-Law, and Midland Circuit. 8yo. 
1876. 11 6$. 

•* We can reoonoMsd tbt work as a rery uNfU oompeaditim of shipping law.**— Zow 
Tbnu December SO, ISTtf. 

*«* AU standaird Law Works an iept in Stodc, in law eolfand other bindings. 
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SOLICITORS.— Cordery's La-w relating to Solicitors 

of the Supreme Court of Judicature,— *With ui 

Appendix of Statutes and Btdea. By A. GORDEBY, of the Inner 

Temple, Esq., Barriater-at-Law. Demy 8vo. 1878. 14*. 

" Mr. Cordery writes tenley and clearly, and displays in general great indasiry and 

care in the collection of cases.' — SolicUertf Journal, 

** The ohapters on liability of solicitors and on lien may be selected as two of the best 
In the book."— X«u0 Journal. 

SOLICITORS' GUIDES —FtcZe ''Examination Guides." 
STAMP LAWS.— Tilsley's Treatise on the Stamp 
Laws. — ^Being an Analytical Digest of all the Statutes and 
Cases relating to Stamp Duties, with practical remarks thereon. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United ICingdom after t he Is t January, 1871, and of Former 
Duties, &C., kc By K H. TILSLEY, of the Inland Eerenue 
Office. 8yo. 1871. 18«. 

STATUTES, and vide " Acts of Parliament." 

Blddle's Table of Statutes.— A Table of References to 
unrepealed FubUe General Acts, arranged in the Alphabetical Order 
of their Short or Popular Titles. Second Edition, including Refer- 
ences to all the Acts in Chitty's Collection of Statutes. Royal Sto. 
1870. (PuhUihed at 9«. 6d.) Net, 2«. 6d. 

Chitty's Collection of Statutes, -with Supple- 
ments, to 1878.— A Collection of Statutes of Practical Utility ; 
with Notes thereon. The Third Edition, containing all the Statutes 
of Practical .Utility in the Civil and Crimi nal Administration of 
Justice to the Present Time. By W. N. WELSB Y and EDWARD 
BEAVAN, Esqrs., Barristers-at-Law. In 4 very thick vols. Royal 
8yo. 1866. {PtiUUhed at 121, 12t.) Reduced to, net, 61. 6$. 

Supplemental Volume to the above, comprising the Statutes 
1865—72. By HORATIO LLOYD, Esq., Judge of County Courts, 
and Deputy-Chairman of Quarter Sessions for Cheshire. "Royal 8vo. 
1865—72. . SL it. 

Vol. IL, Part L, 1873, 7«. M. Part IL, 1874, 6#. Part HI., 
1875, 16*. Part IV., 1876, 6». 6d. Part V., 1877, it, 6d. Part 
VI., 1878, 10«., sewed. %♦ Continued Annually. 

** When be (Lord Campbell) was nixm the Bench he always had this work 1^ him, 
and iM statutes were ever referred to by the Bar which be ooold not find in it." 

•The Revised Edition of the Statutes, a.d. 1235- 
1868, prepared under the direction of the Statute Law Committee, 
published by the authority of Her Majesty's Government. In 15 
vols. Imperial 8vo. 1870-1878. Id2. 9<. 

VoLl.— Henry III. to James IL, 1236-1685. lilt, Od. 

2.— Will. & Mary to 10 Geo. III., 1688-1770 .10 

8.— 11 Geo. IIL to 41 Geo. III., 1770-1800 . 17 

4.— 41 Geo. IIL to 61 Geo. IIL, 1801-1811 . 18 

6.— 62 Gea IIL to 4 Geo. IV., 1812-1823 .15 

6.-5 Geo. IV. to 1 & 2 Will. IV, 1824-1881 .16 

7.-2 & 8 WUL IV. to 6 & 7 Will. IV., 1831-1886 . 1 10 
8.-7 Will. IV. & 1 Vict, to 6 & 6 Vict, 1837-1842 . 1 12 6 
9.-6 & 7 Vict, to 9 & 10 Vict., 1843-1846 . 1 11 6 

" 10.— 10 & 11 Vict to 13 & 14 Vict., 1847-1850 .17 6 

,, 11.— 14 & 15 Vict, to 16 & 17 Vict., 1861-1853 .14 

,, 12.— 17 & 18 Vict, to 19 & 20 Vict, 1864-1866 .16 

13.— 20 Vict, to 24 & 25 Vict. 1867-1861 . 1 10 

;; 14.-25 & 26 Vict to 28 & 29 Vict., 1862-1865 . 1 10 

„ 15.-29 k 80 Vict to 31 & 82 Vict, and > i886_i867-8 1 10 6 
Supplement, ) 

*«* The above Work is now completed. 
\* AU ttandard Law Worh are l-tpt in Stock, in law calf and other hindingt. 
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STATUTES.--Ckm<*iiMd. , ^ 

*Chronological Table of and Index to the Statutes 

to the end of the Session of 1878. ITifth Edition, imperial 8yo. 

1879. 14«. 

*Public General Statutes, royal 8vo, issned in parts and in 

complete Yolumes, and supplied immediately on pnblication. 
* Printed by Her Majesty's Printers, and Sold by Stevikb k SovB. 
Head's Statutes by Heart; being a System of Memoria 
Technica, applied to Statutes, and embracing Common Law, Chan- 
cery, Bankruptcy, Criminal Law, Probate and Divoroe, and Convey- 
ancing. By FREDERICK WILLIAM HEAD, of the Inner 
Temple, Stadent-at-Law. Demy 8vo. 1877. Net, It, 6d. 

Lynch's Statute Law, for the use of Students for the Incor- 
porated Law Society's Examinations. 1870, 1«. ; 1872, 1$.; 1878, 
U,ed,; 1874, U ; 1875, 1«.; 1876, !«.; 1877, 1«. ; Net, tewed. 

SUMMONSES AND OR0ERS.-Archibald.—7i(2e'< Judges' Cham- 
bers Practicel'* 

TORTS.— Addison on Wrongs and their Kennedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of '* The Law of Contracts." Filth Edition. By L. W. 
CAVE, Esq., one of Her Majesty's Counsel. {In the prett.) 

TRADE MARKS — Rules under the Trade Marks' Re- 
gistration Act, 1878 (by Authority). Sewed. Net, It. 
Mozley's Trade Marks Registration.— A Concise 
View of the Law and Practice of Begistration of Trade Marks, as 
altered by the Trade Marks Begistration Act, 1876, and Amended 
Act, 1876, and the Decisions thereon. With an Appendix con- 
taining a copy of the above Acts and Rules, with Directions for 
Begisteation, &e. Also the Merchandise Marks Act, 1862. By 
LIONEL B. MOZLEY, Solicitor. Crown Svo. 1877. Zt. (kL 
Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, <Scc., de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law, Author of 
" The Law of Trade Marks." Demy 8vo. 1879. IL It. 

Sebastian on the Law of Trade Marks.— The Law 
of Trade Marks and their Registration, and matters connected there* 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of Injunctions, &c. ; The Trade Marks Bcm^ 
tration Acts, 1875—7, the Bules and Instructions thereund^; 
The Merchandise Marks Act. 1862, and other Statutory enact- 
ments; and The United States Statute, 1870 and 1875, and the 
Treaty with the United States, 1877 ; and the New Bules and 
Instructions issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincoln** 
Inn, Esq., Barrister-at-Law. 8yo. 1878. lit. 

"The buok caaDot fail to be of service to a Isii^ class of Uwyers."— SoMetforf* 
JouituU^ November 16th, IH^S, 

** Mr. Sebnstian has written the fallest sod most mrthodfcal book on trade marks 
which has api»eaTcd In England since tho passing of tlie Trade Marks ReglstraUoB 
Acta. . . . Tlie book closes with an appendix of Btatmes and furuia of iojunctiona, of 
which we desire to speak iu terms of high praise.'' — Ih-ade Marks^ Jane, 1878. 

" Viewed as a compilation, Uie book leaves litUo to be desired. Viewed ss a treatise on 
a subject of growing importance, it also strikes us as being well, and at any rate carefaUy 
executed."— wLaw Journal^ March 80th, 1878. 

*' Mr. Sebastian's book is a careful statement of the law, . . . thero is a f^iU appen- 
dix of forms and stiitutca, a good tabic of caso9, and a complete index."— Lato Timet. 

*^*AliiSlandard Lav Works arc kq>t in Stock, in law cdlf and oth^ bindings. 
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TRADE MAmCS.-Cfe««»««i. ~~~ \ ~ 

Trade Marks' Journal. — ftto. Sewed. (luuei foHnighity.) 

Not. 1 to 165 are now reatJhf. Net^ each 1<. 

Index to Vol L (Nob. 1—47.) Net, 8*. 

Ditto, „ Vol IL (Nob. 48—97.) Net, 8«. 

Ditto, „ Vol IIL (Noa. 98—128.) Net, 8«. 

Ditto, „ Vol IV. (No8. 124—141.) Net, 8«. 

VSTood's Law of Trade Marks.— Containing the Mer- 
dumdiBO Marks' Act, 1862, and the Trade Marks' RegirtraUon Act, 
1875 ; with the Rules thereunder, and Practical Directions for ob- 
taining Registration ; with Notes, full Table of Cases and Index. By 
J. BIGLAND WOOD, Esq., Barrister-atLaw. 12mo. 1876. 5«. 
TRAMWAYS.— Palmer.— Fide ** Conveyancing. • 

Sutton's Tramway Acts.— The Tramway Acts of the 
United Slingdom, with Notes on the Law and Practioe, and an 
Appendix containing the Standing Orders of Parliament, Rules 
of the Board of Trade relating to Tramways, and Decisi ons of the 
Referees with reject to Locus StandL By HENRT SUTTON, 
B.A., ofLinoohi'sInn,BaRister.at-Law. Post Svo. 1874. 12s. 
TRUSTS AND TRUSTEES— Godeft'oi's Digest of the 
Principles of th'e Law of Trusts and Trus- 
tees.— By HENRY GMDDEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of ** Godefroi and Shortt's Law of 
Railway Companies." Demy 8vo. 1879. IL Is. 

'* Is a work of great utility to tho practitioner."— laio MagoMine, Fobruarv, 1870. 
" As a digest of the law, Mr. Oodefroi's work merits commendation, for the author's 
fttatoments are brief and dear, and for his statemeuto he refers to a goodly array of 
authorities. In the table of caaes the references to the several contemporaneous 
reports are given, and there is a veanr oopioiu index to subjects."— Zotf JournuL 

ucSES —Jones (V/. Hanbury) on Uses.— 8vo. 1862. 7f. 

VENDORS ANDPURCHA8ERS.— Dart's Vendors and Pur- 
chasers. — ^A Treatise on the Law and Practioe relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRY DART, of 
Lincoln's Inn, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chanoeij Division. Fifth Edition. By 
the AUTHOR and WILLIAM BARBER, of Lincoln's Inn, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. 82. 18s. 6<f. 

** A standard work like Mr. Dart's is beyond all praise. "~7ft« Law JownaL 

WATERS.— Wool rych on the Law of ^Vaters.— Including 
Rights in the Sea, Bivers, Canals, &c. Second Edition. 8vo. 1851. 
Goddard.— Wde «* Easements." Net, lOi. 

WATERWORKS— Palmer.— Vide *' Conveyancing." 
WItLS,— Montriou.— ^'iefe « Indian Law." 

Ra^vllnson's Guide to Solicitors on taking In- 
structions for ^A/'ills.— 8vo. 1874. 4s. 
Theobald's Concise Treatise on the Construc- 
tion of \Vills.— With Table of Cases and Full Index. By 
H. S. THEOBALD, of the Inner Temple, Esq., Barrister-at-Law, 
and Fellow of Wadham College, Oxford. 8va 1876. 11. 
"Mr. Theobald has certainly given endeoce of extenave Investigation, oonsdentioos 
labovr, and clear exposition.'*— low Magatim^ May, 1877. 

*' We desire to record our decided impression, after a somewhat careAxl examination^ 
that Uiis ii a book of great ability and value. It bears on every page traces of care and 
sound lodgment. It Is certain to prove of great practical oaefwneas, for it supplies a 
want Which was beginning to be distinctly MX.'^—BoHeUcn' Journal^ February 24, 1877. 

"His arrangement being good, and his statement of the effect of the dedsioasbelnf 
dear, bis work ciuinot fail to be of practioal ntUitv, and as snch wo can commend it to the 
attention of the profeaalon.'*— Ztow Ttmu, December 23, U76. 

*' It is remarkably well arnuigedf and ita contents smbiaoe sll the principal heads on 
the Bttbjsct'*— law/mma^ February 8, 1877. 
W RONGS.— Vide '* Torts." 
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FEW WORKS Am UEW EDITIONS. 



Addison on 'Wrongs and their Remedies. Being a 

' Treatise on the Law of Torte. Fifth Edition. By L, W, Cave^ 

Esq., one of Her Majesty's GoonseL {In theprtn,) 

ArcJibold's Practice in the Queen's Bench, Com- 
mon Pleas, and Exchequer Divisions of the 
High Court of Justice.— Thirteenth Edition. By Samxtd 
Prenticef one of Her Majesty's ConnseL [Ready in September,) 

Browne's Treatise on the Principles and Practice 
of the Court for Divorce and Matrimonial 
Causes. — ^Fourth Edition. By Oeorge JBrotme, Esq., KA., Bsrris- 
ter-at-Law. {IntKepreu.) 

Bullen and Leake's Precedents of Pleading. Fourth 
Edition. {In the preu, ) 

Cavanagh (C.).— The Law of Money Securities.— A 
Practical Treatise on the Instruments and Modes by which the Pay- 
ment of Money is insured, incorporating all the reoent important Cases 
and Statutes, with an Appendix containing the Crossed Cheques Act, 
1876, The Factors Acts, 182S to 1877. Locke King's, and its 
Amending Acts, and the Bills of Sale Act» 1878. By ChrittophBr 
Cavanaghj LL.B,, BJL. (L(md,)f of the Middle Temple, Esq., Barrister- 
at-Law. {Nearly ready.) 

Chitty's Forms.— Eleventh Edition. By Thmoi OhiUyand Tkmai 
WUUs Cfhitty, Esqrs. 

Cross' Law of Patents ; A Code, including summaries of all the 
cases. By /. Ashton Cross, of Middle Temple, &q., Barrister-at-Law. 

Danieirs Chancery Practice.— Sixth Edition.— By L. FiM 
and S, C, Dunn, Esqrs., Banisters-at-Law. Assisted by W. ff. Upfohn, 
Esq., Student and Holt Scholar of Gray's Inn, &a, &c Editor of the 
Third Edition of "Darnell's Forms." 

Dicey's Treatise on the Law of Domicil and the 
Rights affected thereby in the form of Rules.— 
By A, V. Dicey, B.C.L., Barrister-at-Law. Author of *' A Treatise on 
the Brules for the Selection of the Parties to an Action.*' {Nearly ready.) 

Haynes* Chancery Practice.— A Manual of the 
Practice of the Chancery Division of the High 
Coui*t of Justice and on Appeal thereff om, for 
the use of Practitioners and Students.— By John 
F. Eaynes, LL.D., Author of the *' Student's Leading Cases," 
« Student's Statutes," ftc. {In the Press,) 

Pitt -Lewis* County Court Practice. — A complete 

Practice of the County Courts, including Admiralty and Bank- 
ruptcy, embodying the Act, Bules, Forms, and Costs, with Table of 
Cases and fuU Index. By 0. Pitt-Lewis, of the Middle Temple and 
Western Circuit, Esq., Barrister-at-Law, sometime Holder of the 
Studentships of iJie Four Inns of Court. (In the press.) 

Scott's Costs.— Fourth Edition. By John Scott, of the Inner Temple, 
Esq., Barrister-at-Law. {In the press.) 

Seton's Forms of Decrees. Judgments, and Orders 
in the High Court or Justice and Courts of 
Appeal. Fourth Edition. In 2 yoIs. ( Vol II, PaH II, in the press,) 
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Dixon's Law of the Farm. — A Digest of Cases connected 

with the Law of the Farm, iiichiding the Agricaltural Cnstomg of Ene:lacd and Wales. 
Fourth Edition. Including the Agricultural Holdings Act of 1875. By HENRT 
PERKINS, Esq., Barrister-at-Law and Midknd Circuit. Demy di'o. 1879. Price 
12. 6^. cloth, 

" The book is now more complete and ralnable th-m erer."— J/of'it Lane Express, March 21. 1879. 

Ohitty on Bills of Exchange and Promissory Notes, with 

references to the Law of Scotland, France and America. Eleventh Edition. Bj 
JOHN A. RUSSELL, Esq., LL.B., one of Her Msyesty's Counsel and a Judge of 
County Courts. Demy 8vo. 1878. Price 28«. cloth. 

Roscoe's Digest of the Law of Evidence in Criminal Cases. 

—Ninth EdiHon. By HORACE SMITH, of the Inner Temple, Esq., Baxrister-at- 
Law. jRot/oZ 12nio. 1878, Price II. lis. 6d. cloth. 

Woodf all's Landlord and Tenant.— With a full collection 

of Precedents and Forms o£ Procedure. Eleventh Edition. Containing an abstract 
of Leading Propositions and Tables of certain C ustoms of the Country. By J. M. 
LELY, Esq., Barrister-at-Law. Boyal 8vo. 1877 . Price 11. Ida. doth. 

GDddard's Treatise on the Law of Easements. — Second 

Edition. Bj JOHN I^EYBOURN OODDARD, of the Middle Temple, Esq., Bar- 
rister-at-Law. Demy Svo. 1877. Price 16s. cloth. 

"Nowh(re has the subject been treated so ezbaoBtively, and wo may add, so scientiflcally, as 
by Mr. Ooddard. We recommend it to the most carefal study of the law student, as well as to the 
library ef the Practitioner."— law Times. 

Pollock's Principles of Contract at Law and in Equity- 
Being a Treatise on the General Principles concerning the Validity of Agreements, 
with a special view to the comparison of Law and Equity ; and with references to the 
Indian Contract Act, and occasionally to Roman, American, and Continental Law. 
Second EdiHon. By FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at- 
Law. Demy 8vo. 1878. Price 11. 6s. cloth. 

The Lord Chier Justice In hid Judgment in Metropolitan Raiiwof Company v. Brogdm and others, 
said, *' The Law i^ vctl put by. Mr. Frederick Pollock in his very able and leam«fd woric on 
Contracts." 

Pollock's Digest of the Law of Partnership. — By 

FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at-Law. Author of 
" Principles of Contract at Law and in Equity." Demy Svo. 1877. Price 8«. QcT. cloth. 
"Mr. roUock's work ap^ara eminently Kvtisfactory . . . the book is praiseworthy in 
design, scholarly uud couipletc in execution." — Saturdaff Review, May 6, 1877. 

Boscoe's Admiralty Practice.— A Treatise on the Jurisdic- 
tion and Practice of the Admiralty Division of the High Court of Justice, and on 
Appeals tberefrc ni, <S:c. With an Appendix containing Statutes, Rules as to Fees and 
Costs, Forms, Precedents of Pleadings and Bills of Costs. By E. S. ROSCOE, Esq., 
Barrister-at- Law, and Northern Circuit. Demy%vo. 1878. Price 11. cloth. 
"Mr. Boecoe ha:s pcrfnimeJ his ta«k well, supplying in the most ccnvenienc shape a clear digest 
of the law and practice of the Admiralty Co\iit».'' ^Liverpool Courier. 

Smith's Mercantile Law. — A Compendium of Meicantile 

Law. By the late JOHN WILLIAM SMITH, Esq. Ninth Edition. By O. M. 
DOWDESWELL, of the Inner Temple, Esq., one of Her Majesty's Counsel. RowU 
8w. 1877. Price 11. ISs. doth. ' 

Biissell's Treatise on the Duty and Power of an Arbitrator, 

and the Law of Submissions and Awards; with an Appendix of Forms and of the Sta- 
tutes relating to Arbitration. By FRANCIS RUSSELL, Esq., Barri&ter-aVLaw. 
Fifth Edition. Eoyal Svo. 187?^. Pnce 11. 10s. cloth. 

Stone's Practice for Justices of the Peace, Justices' Clerks 

and Solicitors, at Petty snd Special Sessions in Summary Matters and Indictable 
Offences, with a List of Summary Convictions and of matters not Criminal : with 
Fonns. Eighth Edition. By THOMAS SIRRELL PRITCHARD, Esq., Barrister- 
at-Law, Recorder of Wenlock. Demy &vo. 1877. Price 11. 10s. cloth. 

" Having gone carefully through if, we can recnmmend it with confidence to the nnmezons 
body of our readers wbo are dally interested in the subject to which it relatev."— ^tf<;ftor«* Joumak 
December 8, 1877. 
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Seoastian on the Law of Trade Marks.— The Law of Trade 

Marks And their Begistration, and matters connected therewith, inoludinj^ a chapter 
on Goodwill. Together with Appendices containing Precedents of Ii\j unctions, dec.; 
The Trade Marks Kegistration Acts, 1875—7, and the Kules and Instructions there- 
under; the Merchandise Marks Act, 1862, and other Statutory enactments; the 
United States Statute, 1870, the Treaty with the United States, 1877; and the New 
Rules and Instructions, Fehruory, 1878. With a copious Index. By LEWIS BOYD 
SEBASTIAN, B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law. Dewwj Sfo. 

1878. Prict 14«. cUtK 

*' Afr. Bebaatian bas written the mo«t methodical book on Trade Marks which bus appeared in 
Bnglaod siQoe the Pfialog of the Trade Maries Registration Acts. . . . The book clu^ea with 
ao appcudix of etatates nod forms of Injunctii.n.'*, of vhich we desire to speak in tenoa of high 

dfraiae. '— Tmd€ SlarJts, June, 1878. 
brd's Oiiide to Stephen's New Commentaries on the 

Laws of England. Seventh Edition. By QUESTION AND ANSWER. DcmySio, 

1879. Price 12a. cloth. 

" Here is a book vliicb will be of the greatest service to stadents. "—Zatr Journal^ March I, 1879. 

Smith's Law of Contracts. — Seventh Edition. By 

VINCENT T. THOMPSON, Esq., Barrister-at-Law. Demy 8vo. 18/8. Price 
11. \8. cloth. [Selected for the Intermediate Examin4ition8t 18/9.] 

" We know of few books equally likely to benefit the student, or marked "by snch distinguished 
qualities of lucklity, order, and accuracy as the work before na."^SolieUor$* Journal, Dec 28, 187 <> 

Smith's Beal and Personal Property. — ^A Compendium of 

the Law of Beal and Personal Property, primarily connected with Conveyancing. 
Designed as a second book for Students, and as a digest of the most usefnl learning for 
Practitioners. By JOSIAH W. SMITH, B.C.L., Q.C., Judge of County Courts. 
Fifth Edition. In 2 oonrenient volumes. Demy 8vo. 1877. Price 21, 2s. clMh. 
• ■ * *' He has given to the student a book wnich he may read over and over again with profit 
and pleasure." — Law TSmn. 

**The work before us will, we think, be found of very great service to the practliioner."— 
SolicUort* Journal. 

Smith's Manual of Equity Jurisprudence. — ^A Manual of 

Equity Jarisprudenoe for Practitioners and Students, founded on the Works of Story, 
Spence, and other writers, and on mora than a thousand subsequent oases, comprisins 
the Fundamental Prinoiples and the points of Equity nraally occurring in General 
Practice. By JOSIAH W. SMITH, B.C. L., Q.O., Judge of County Court. Twelfth 
Edition, l2mo. 1878. Price I2s, 6d. cloth. 

Greenwood's Becent Beal Property Statutes.— Comprising 

those passed during the years 1874-1877 inclusive. Consolidated with tho Earlier 
Statutes thereby Amended, and a Supplement containing the Orders under the Settled 
Estates Act, 1878. With Copious Notes. By HARRY GREENWOOD, M.A., of 
Lincoln's Ixm, Esq., Barrister-at-Law, Joint Editor of ** Notanda." Demy Svo. 1878. 
Price 10s. cloth. 

** To Students pauticnlarly this ooUectioo, with the carefUl notes aod refereuces to previous Legisla- 
tion, will be or cunaiderable value The esses are fully noted up, and the Index has 

evidently been pi epared with muoh care.**— Zow timet, October 29, lb78. 

Greenwood's Manual of Conveyancing, — A Manual of the 

Practice of Conveyancing, showing the present Practice relating to the daily routine 
of Conveyancing in Solidton^ Offices. To which are added Concise Common Forms 
and Precedents in Ccmveyancing, Conditions of Sale, Conyeyanoee, and all other 
Assurancea in constant use. Fifth Edition. By H. N. CAPEL, B.A., LL.B., 
Solicitor. Demy Svo. 1877. Price 159. cloth. 

** The infonnaticn under these heads Is just of that ordinary praotlcal kind which is learned frum 
experience, and is not to be gatheied Irom treatises. A careful studv of these pages would 
probably srm a diligent clerk with ss ninch useftil knowledge ss he mignt otherwise take years 
of desultory questioning and observing to acquire ."~^/tci tors' Jowtial. 

Wharton's Law Lezicon, or Dictionary of Jurisprudence, 

Eiplaining the Technical Words and Phrases employed in the several Departments 
of English Law ; including the various Legal Terms used in Commercial Business ; 
with an Explanatory as well as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modem Commentators. Si^ih Edition. JRevised 
in accordance with the Judicature Acts, by J. SHIBESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super-royal 8fo. 1876. Price 21. 2s. cloth. 

*' As a work of reference for the librsry, the handsome snd elaborate edition of 'Wharton's 
Law Lexieon ' which Mr. 8hiro^B Will has produced, mnst supersede all former issues of thai weil- 
kuowu work." — Late Alagaiiite and liecUte, Auf 
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